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President’s Page 


How Fares the Bar? 


This article is my last contribution to the 
President’s Page of The Florida Bar 
Journal. Thus, it is appropriate that I 
report on some of the developments since I 
took over as president in June 1985, and 
also seek to appraise our present posture. 

Overall, I feel the Bai in Florida has had 
a good year. We are not receiving bouquets 
of roses every day, but we have made some 
progress. 

I have strongly supported all the 
committees and groups which are involved 
in pro bono activities furthering the delivery 
of legal services to those who cannot afford 
them. At the same time we have proceeded 
with programs to better assure the avail- 


ability of lawyers for those in moderate ° 


financial circumstances. The U.S. District 
Court in the Glaeser lawsuit concerning the 
IOTA program upheld the Bar’s position. 
We are hopeful the Eleventh Circuit Court 
of Appeals will sustain that decision. If 
that happens, one impediment to more law- 
yer and law firm participation in the IOTA 
project will be removed and that should 
lead to a larger percentage of participation 
by our members. The December 1985 issue 
of our Bar Journal was dedicated to pro 
bono activities in Florida and received high 
commendations from interested persons 
outside our state. Corporate counsel in 
Florida have taken an active role in the pro 
bono representation. 

We have initiated an emeritus attorney 
program which will serve as a model for 
other states and make more lawyers avail- 
able for pro bono work. I commend every 
Florida lawyer who has given her or his 
time and talent to pro bono representation. 

The Bar took a responsible position in 
petitioning the Supreme Court to adopt a 
schedule of maximum fees in contingent 
fee contracts. Part of the recommendation 
is a Statement of Clients’ Rights which will 
help to assure clients are fairly treated in 
these cases. If approved, this would apply 
to all personal injury contingent fee cases 
and not just medical malpractice cases. 

A proposal for mandatory continuing 
legal education was finalized by the Board 


of Governors, but must be approved by our 
Supreme Court. As proposed, this program 
should not be onerous to our members and 
can be accomplished economically. 
Approximately 18 states now have man- 
datory continuing legal education. 

The Bar must increase its contact with 
nonlawyers and lay groups. This is a part of 
our public relations program. During my 
year I have undertaken to meet with edito- 
rial boards of newspapers, TV and radio 
stations to present our side of the story. On 
occasion I have found that members of the 
media are quite ignorant of some of the 
things we do and why we do them. I 
encourage our local bar organizations to 
develop good liaison with their local news 
media. 

The annual meeting (convention) in June 
at Marriott World will be great as we can 
all come together in one hotel for the first 
time in many years. I encourage all mem- 
bers to come, bring their families, and 
enjoy the companionship of other lawyers 
in a relaxed setting with a great program. 

The Florida Bar Bicentennial Celebra- 
tion of the Constitution will be one of the 
finest, if not the best, in our nation. Persons 
attending the convention can witness the 
live taping of the debate and interchange of 
a number of important people for subse- 
quent TV and videotape presentations 
throughout our state. This will prove to be 
a great educational vehicle for schools, 
civic clubs, bar associations and other 
organizations. 

Various committees of the Bar are 
dedicated primarily to the public. These 
include, but are not limited to, Clients’ 
Security Fund, Consumer Protection Law, 
Delivery of Legal Services, Disability Law, 
Elderly and Needs of Children Committees. 
The great work of these committees inures 
to the benefit of all of our citizens and the 
public at large. Bar committees do not 
serve only the interests of the lawyers. 

Due to publishing deadlines, this article 
must be written about a month before it is 
published in our Journal; thus, I cannot 
give a factual report on legislative matters 
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which will be current when this article is 
read. I can say, however, that the current 
session of our legislature is a most volatile 
one as regards “tort reform” and changes in 
our civil justice system. The dramatic 
increases in insurance premiums and the 
nonavailability of insurance for many set 
the stage for drastic proposals concerning 
tort matters. No one as of this writing has 
documented that these “reforms” will result 
in lower insurance premiums, but this is 
not deterring those anxious to change our 
civil law system. As of this writing, I can 
only hope the “reform” will not be so 
drastic as to adversely affect the system 
which has evolved over many decades. 

The Florida Bar continues to operate 
within its budget. We will end Bar year 
1985-86 with a surplus going toward next 
year. This result is due to many things. One 
is the effective and on-going coordination 
of the Budget Committee and our finance 
department, with overall supervision of the 
Board. Another is our cost accounting 
system which is probably the finest and 
most detailed of any similar group in our 
country. I am pleased to report no increase 
in dues is needed. 

The Florida Bar represents all of the 
lawyers in our state as well as the public in 
certain matters. Many lawyers do not agree 
on the solution to the issues presently 
pending before our legislature. This is 
highlighted by the fact that the Academy of 
Florida Trial Lawyers representing the 
plaintiff’s attorneys, and the Florida 
Academy of Defense Attorneys represent- 
ing the defense bar, are each active in the 
legislative halls this session. The Florida 
Bar in its role must assure that, as far as 
practicable, it properly represents the 
lawyers and the legal profession of our 
state in a manner which will assist the 
administration of justice and lead to 
continuing improvement in our legal 
system. 

We have increased our efforts to assist 
attorneys who have alcohol or drug-related 
problems. Unfortunately, experience 
proves that the person addicted to alcohol 
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or drugs is the one who may take money 
from a lawyer’s trust account. This program 
serves our lawyers, will help to reduce 
disciplinary cases and benefit society. 


Regretfully, we have some attorneys 
who violate our Code of Professional 
Responsibility. The Florida Bar spends 
about 50 cents of every dollar of Bar dues 
on lawyer disciplinary and clients’ security 
matters. One-third of each grievance 
committee are lay members. They con- 
tribute greatly by their individual experi- 
ence and talents. 


The Florida Bar operates through the 
Board of Governors, the Young Lawyers 
Section, and its 14 sections and approx- 
imately 60 committees. This is supple- 
mented by the great work performed by 
local and other voluntary bar groups. The 
Young Lawyers Section headed by Frank 
Santry, its president, continues to do a 


great job with its job fair, bridge-the-gap 
seminars and other programs. It is the 
cumulative effort of all these groups and 
their individual members which makes the 
legal profession in Florida an active and 
vibrant group. 

The Florida Bar has been recognized for 
many years as a leader of state bar groups. 
The Bar Leader, published for bar asso- 
ciation officials by the American Bar 
Association, often has news concerning 
our Bar. The May-June 1986 issue has 
three articles on The Florida Bar. AsI goto 
meetings outside the state or to ABA 
sessions, I receive high commendations for 
our Bar. 

Before concluding I want to thank those 
hundreds—probably thousands—of our 
members who have cooperated with me 
during my term as president. The office, if 
carried out properly, is a demanding one, 
and it should be. The person who speaks 


for our Bar carries a singular responsibility 
and must do all possible to discharge the 
task in a responsible manner. I appreciate 
the great work and good words I have 
received from our lawyers and will ever 
treasure the trust they put in me. I hope I 
have merited their support. 

The work of The Florida Bar, while 
performed in large part by many volunteer 
workers, cannot be fully accomplished by 
the Board, the sections and committees, or 
other organizations. It requires the con- 
tinuing participation of every lawyer, to 
assure that each carries out his or her 
ethical requirements at all times. If each 
lawyer did what he or she should do, we 
would not have such a problem concerning 
the image of the legal profession. Pro- 
fessionalism begins and ends with each 
individual lawyer. I encourage all lawyers 
to make professionalism a part of their 
daily routine. BJ 


From CLE Publications 


No. 269 FLORIDA EVIDENCE CODE AT A GLANCE 

This publication is not a manual. It is, however, an extremely handy foldout chart 
providing a topical summary of each rule of evidence. It is designed for use as a ready 
reference in the courtroom and is unique in its concise clarity. Regardless of experience, 
the well-prepared trial lawyer will find this publication to be a useful tool. In addition to 
the summaries, a checklist of approximately 200 objections are categorized for instant 
reference. 

The chart is provided on the inside of the foldout, which is the equivalent of three 
letter-size sheets. It is printed on a special latex-coated paper to withstand heavy use. 

The chart initially was prepared by Kent Sinclair, professor and director of lawyer 
training at the University of Virginia School of Law. It then was adapted for Florida law 
by Charles W. Ehrhardt, a professor at Florida State University and the chairman of the 
Code and Rules of Evidence Committee of The Florida Bar. The chart is copublished by 
the Practising Law Institute and Continuing Legal Education of The Florida Bar. The 


price is $10 plus sales tax. Ten or more copies may be purchased for $8 a copy plus sales 
tax. 


ORDER FORM 
—_— Enter my order for __ (1-9) copies of No. 269 FLA. EVID. CODE ATA 
GLANCE at $10 each ee 
—_— Enter my order for ___ (10 or more) copies of FLA. EVID. CODE AT A 
GLANCE at $8 each. = 
SGsalestax 
Check number Total a 
NAME ATTY. NO. 
ADDRESS 
CITY STATE ZIP 


A Lost Art 


Charging fees is quite an art; 

I learned that lesson from the start. 

I’ve listened to hints that others said, 

And made some notes from things 
I've read. 


Keep track of time and don’t forget, 

Mark every call and then you’re set. 

I’ve studied books that told me how, 
I know the fees the courts allow. 


I’ve even made my own fee chart; 
The ethics code I know by heart. 
All the rules I’ve learned with ease, 
And what the basis is for fees. 


I keep a file on tips I’ve heard; 

I don’t forget a single word. 

I’m really sure I’ve done my part, 
And I can say Ive learned the art. 


To set a fee is simple, friend, 

And now my poem is near the end. 

But tell me please, you legal giants, 

So where the heck do I find the clients? 


—EDWARD SIEGEL 
Jacksonville 
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NOW CORPEX GIVES YOU 
EVEN MORE REASONS PURCHASE 
THE FINEST CORPORATE KITS 
AVAILABLE. 


THE FIRST REASON IS SPEED OF DELIVERY. By joining 
forces with DHL World Wide Express, the largest courier in 
the world, we're able to offer you overnight delivery of our cor- 
porate kits to any place in the continental U.S., Alaska and 
Hawaii (our prices include delivery).t That's the kind of speed 
and efficiency that makes your business run better—and 
makes us the country’s leading source for corporate kits. 


THE SECOND REASON IS QUALITY. For over fifty years, 
Corpex has been providing America’s legal and financial 
communities with the finest, most comprehensive kits 
available* 


OUR NEWEST REASON IS A BONUS- our exciting new 
Corpex Premium Incentive Program. Every time you 
order corporate outfits from us, you receive 
coupons that can be redeemed for ter- 

rific gifts. (We call them Cor-Perks.) 

There's a whole catalog of fine 

gifts to choose from-—televisions, 

cordless telephones, golf bags, lug- 

gage, watches, cameras, dozens more 

—all absolutely free for the coupons 

you accumulate. It’s our way of 

thanking you for your business—and of 

proving our commitment to offer you 

more in every way. You'll receive our Cor- 

Perks Gift Catalog with your next order. 

Or you can call our toll-free number right 

now to find out what fabulous gifts we've 

got waiting for you. 

Corpex. We've always had presence. Now 

we have presents, too. 


tSome remote locations might require an additional day. 


*Every Corpex Corporate Kit comes in a 
matching slipcase complete with: 
* Corporate Seal in a foldaway pocket 
* 20 custom printed stock certificates 
* Stock Transfer Ledger 
* 50 blank sheets for minutes or time-saving 
printed minutes and by-laws 
* Special forms section with complete review 
of latest IRS requirements for Sub-Chapter S 
election, medical and dental reimburse- 
ment plans, Section 1244 forms, 
IRS SS4 form, annual meeting forms. 
Standard outfit—$47.50; with 
printed minutes and by-laws, 
$49.75. (Includes delivery in 
Continental U.S., Alaska, 


Corpex Banknote Company, Inc., 480 Canal Street, New York, NY 10013 


1-800-221-8181 


(In NY: 1-800-522-7299; 212-925-2400) 


Next best thing to taking it there yourselt sw 
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There is an old saying that an army 
travels on its stomach. If you wanted 
to adapt that to a bar association, I 
would suggest that the adage would be 
that a bar association travels on its volun- 
teers. 

Without the volunteers on our commit- 
tees and sections, The Florida Bar could 
not travel forward and, indeed, would have 
been left behind many years ago. It is 
only through the many thousands and thou- 
sands of volunteer hours that this Bar 
has been recognized for its contributions 
both within and outside the state. 

In this issue of the Journal you will 
read reports from the various committees 
and sections. By reviewing them, you will 
see a wide variety of activities and accom- 
plishments that your fellow lawyers have 
achieved in the last year. I would like 
to point out a few of those to give every- 
one an idea of the types of programs 
that the Bar is conducting. 

The Corporation, Banking and Busi- 
ness Law Section continues to produce 
high quality education programs. The 
annual Southern Securities Institute has 
achieved national status as one of the 
major seminars on security laws. The bank- 
ruptcy seminars provide one of the best 
interchanges between bankruptcy judges 
and practitioners. Two of the section’s 
publications, “The Florida Bankruptcy 
Case Digest” and “The Florida Bar Anti- 
trust Newsletter,” are sought as sources 
for dissemination of recent developments 
in the law. One committee of the section 
has recently published a guide to pro 
bono programs for corporate attorneys. 
This is one example of how a section 
has been able to blend the substance 
area of the law with assistance to the 
public. I would like to particularly note 
the work that the section has done with 
the state’s Division of Corporations. 
Through the work of the section, the 
Division of Corporations’ information is 
more obtainable and useable. The sec- 
tion’s work with the division is a good 
example of cooperation with state agen- 
cies. 


Executive Directions 


8 THE FLORIDA BAR JOURNAL/JUNE 1986 


The Florida Bar ‘Travels’ Forward on 
Volunteer Efforts 


The Criminal Law Section of the Bar 
continues to offer one of the best educa- 
tional programs in the state. This pro- 
gram is a training one for beginning 
prosecutors and public defenders and is 
conducted on the National Institute of 
Trial Advocacy model. It involves a seven- 
day program taught both at Stetson and 
the University of Florida. As a comple- 
ment to its education program, the sec- 
tion has developed, and recently the 
Supreme Court has approved, a certifica- 
tion program for practitioners of criminal 
law. It includes a certification in trial 
law, as well as a separate certification 
in appellate practice. This twofold cer- 
tification is the first of its kind. 

One of the fastest growing sections 
is the Environmental and Land Use Law 
Section, recently passing an enrollment 
of 1,000 members. It is interesting to 
note that this section seems to grow as 
fast as the substantive area of environ- 
mental and land use law is growing. Under 
Florida’s new growth management law 
and new administrative regulations, there 
will be a constant demand for education, 
and the section is completely redesigning 
the CLE manual in this area. Part of 
the manual will be jointly sponsored with 
the Real Property, Probate and Trust 
Law Section. A standardized loose-leaf 
format will be utilized, so that future 
editing may occur. This is a valuable 
contribution to practitioners. 

After several years of work and dedica- 
tion by many people, the Local Govern- 
ment Section has produced a new pub- 
lication entitled, “The Local Government 
Law Symposium.” The purpose of the pub- 
lication is to be “an annual forum for 
emerging issues in the practice of local 
government law.” The symposium is receiv- 
ing wide distribution and the second issue 
is almost completed. It is this section’s 
belief that a Florida Bar symposium of 
government leaders, lawyers and acade- 
micians would be beneficial, and this sym- 
posium would explore the future of local 
governments in the 1990’s. Already, the 
committee is anticipating a program on 
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this area in May or June of 1987. 

The Board of Certification, Designa- 
tion and Advertising has been fulfilling 
its regular routine of reviewing applica- 
tions, accrediting CLE programs, estab- 
lishing policies and responding to appeals 
from certification decisions. Probably this 
time next year, this committee will have 
a name change and will also be responsi- 
ble for continuing legal education require- 
ments. Within the last year, not only 
was estate planning and probate added 
as a certified area, but also real estate 
and criminal law. The board also devel- 
oped and disseminated a pamphlet enti- 
tled, “Selecting a Lawyer for Your Special 
Needs.” 

The CLE Committee has continued 
to work with the sections in creating 
new, interesting programs. The members 
have developed and continue to monitor 
a three-year master plan of programming, 
so that all programs can be offered in 
an orderly and meaningful manner. CLE 
publications published four supplements, 
four new editions, three new titles and 
one revised rules pamphlet within the 
last year. There were two special projects 
which included the publication of “Eth- 
ical Guidelines for Legal Secretaries” and 
also a joint project with the Young Law- 
yers Section to produce word processing 
disks for the legal forms and worksheets. 
The committee has also been working 
with two satellite networks to bring 
national CLE programming to Tallahas- 
see, Tampa and Miami. In all, some 78 
courses were produced this year. 

The Clients’ Security Fund Committee 
will reimburse some $500,000 during fiscal 
year 1985-86. The majority of claims, 
but not the majority of money paid, was 
for reimbursement of fees charged where 
no useful work by attorney was per- 
formed. It is comforting to know that 
the Bar was able to provide reimburse- 
ment of these claims to clients; yet at 
the same time, it is very discomforting 
to know that we had to do it in the 
first place. There are presently some 200 

(continued on page 53) 
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Letters 


Article Misstates Scientific Bases 

The article by Meunch and Sanders, 
“The ‘Probability of Paternity’ May Not 
Be,” March 1986 issue, misstates the sci- 
entific bases for genetic testing and 
inappropriately utilizes probability statis- 
tics. As similar test systems are employed 
in criminal proceedings, the errors pro- 
pounded by Meunch and Sanders cannot 
go unchallenged: 

One, ABO, Rh, and MNSs are not 
mandatory testing systems. Testing sys- 
tems are selected to take advantage of 
genetic polymorphisms. As the known 
number of alleles increases the greater 
is the potential separation of individual 
genetic characteristics. The growing 
attraction of DNA probes is the higher 
degree of separation of individual charac- 
teristics offered as compared to ABO, 
Rh, MNSs, and even HLA testing. The 
omission of criteria for test selection is 
a disservice to the lay reader. 

Two, the cornerstone of paternity test- 
ing is that maternity is accepted. When 
the phenotypes of the mother and the 
child are known, the gene which must 
be contributed by the father can be deter- 
mined. The father can supply only one 
haplotype. The “probability of paternity” 
is based on this obligate contribution. 
That Meunch and Sanders advance the 
rarity of the maternal genotype in the 
example given in their article underscores 
the high probability of paternity of the 
alleged father who employed them. To 
argue otherwise is to ignore the maternity 
upon which all parties were agreed. 

Immunogenetic testing laboratories 
which follow the American Association 
of Blood Bank guidelines for calculations 
of the “probability of paternity” take 
the likelihood of the maternal contribu- 
tion into account. Most laboratories make 
no assumptions regarding sexual inter- 
course between the alleged father and 
the mother. This fact is conveyed by 
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the reporting of a prior probability figure 
of 0.5 (prior probability is required to 
be reported by the AABB). If the prior 
probability is zero, which means that 
the alleged father and the mother did 
not have sexual intercourse, a fact not 
reflected in the article, then the probabil- 
ity of paternity is zero. No single test 
or combination of genetic tests can prove 
with 100 percent certainty who is the 
father of the child. 

KENNETH ALONSO, MD, FACP 
Chief Medical Examiner, Georgia Bureau 
of Investigation 

NICHOLAS BROWNLEE, PhD 

SmithKline Bioscience, Tucker, Georgia 


Smoked Goose? 

First, I read Clifford Somers’ “Golden 
Goose”; later, I read Larry Stewart’s respon- 
sive “Second Opinion.” 

Well, the glut of lawyers, feeding upon 
themselves by manufacturing “business,” 
all at the public’s expense, are serious 
problems that are still with us. 

Both Somers and Stewart prove that 
“stare decisis” is terminally ill. Like some 
say of the Bible, one can find authority 
to support any opinion, if one searches 
long enough. Both writers, particularly 
Stewart, prove that attorneys spend a 


great deal of their time shoveling smoke; 
you know, engaging in pompous, if not 
sophisticated rhetoric, to prove a point, yet 
resolve nothing. How does the parable go? 
Straining at a gnat, a camel, etc. 


RICHARD C. CARTER 
Miami 


All Contribute to Problem 


Larry Stewart’s response to my article, 
“Killing the Golden Goose,” which 
appeared in the April 1986 Florida Bar 
Journal, has been reviewed. I’d like to 
congratulate Mr. Stewart on a well writ- 
ten, rational article. It was a pleasure 
to read and I think it raises important 
points. I commend his article (and mine) 
to anyone in Florida or in the United 
States who is interested in the problem. 

I'd like to make a few quick comments 
in response. I take exception to one thing 
Mr. Stewart said and disagree with many 
others. The point to which I take excep- 
tion is his contention that my article 
attacked the judiciary. I think my article 
clearly stated the judiciary is simply one 
part of the problem. The plaintiffs bar 
and the defense bar contribute as well. 
Obviously, many others outside the bar 
contribute too, but our articles are obvi- 
ously aimed at the bar. It is also not 
true that “the cloak of judicial dignity 
prevents our judges from defending them- 
selves. . . .” Judges can write articles as 
well as Mr. Stewart and some of them 
may have more time for it than he does. 

Mr. Stewart points out a number of 
cases in which the Florida courts have 
refused to change the law in favor of 
injured parties. I submit this proves noth- 
ing. Not every change urged on the courts 
by the bar could possibly be made. Many 
of them are made after being beaten back 
several times. 

I’m impressed with Mr. Stewart’s soci- 
etal analysis. I don’t disagree with his 
historical perspective. His conclusion that 
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the tort system has benefited society 
cannot be gainsaid. I thought I made 
that point in my article. That the tort 
system has produced much that is good 
does not mean it has not produced prob- 
lems. 

The data and statistics provided by 
Mr. Stewart tend to prove nothing. The 
1978 Wisconsin study is too old to be 
of significance. All samplings of the litiga- 
tion growth are too small to tell the 
whole story. In fact, the vast bulk of 
the tort claim system never reaches the 
courts. Small changes in the law and 
in the trend of verdicts make very large 
changes in the vast bulk of claims which 
are processed without suit. The Associa- 
tion of Trial Lawyers of America has 
long played games with the differences 
between such terms as “mean” and 
“median.” The fact of the matter is, from 
my own personal experience, verdict size 
and settlement size have grown at an 
almost geometric rate in the last 15 years. 
Any figures which belie that trend have 
to be suspect. 


CLIFFORD L. SOMERS 
Tampa 


Tort Changes Would 
Help Perpetrators 

I have just finished reading Larry S. 
Stewart’s reply entitled “Our Judges are 
not Destroying the Tort System.” I had 
previously read Clifford L. Somers’ article 
entitled “Killing the Golden Goose.” I 
disagreed with Mr. Somers and had 
formed my own opinion that if anything, 
the appellate courts had taken a much 
more conservative and narrow view 
toward victims’ rights over the past five 
years. On first blush, the title to Mr. 
Stewart’s article seemed to conflict with 
my own judgment on the question. After 
reading Mr. Stewart’s enlightened and 
scholarly article, I feel compelled to credit 
Mr. Stewart with a very timely and inter- 
esting chronology of the state of “tort” 
affairs in Florida. 

As a result, I am convinced that there 
is no tort crisis. Verdicts are greater 
because the cost of everything is greater. 
There seems no justification for surgery 
to be performed on victims’ rights simply 
because the cost of compensating them 
may have increased with inflation. 

While it is clear from the tone of each 
of the articles, where the respective 
authors’ sympathies lie, the greater ques- 
tion is whether changes in the tort system 
would serve the victims or the perpetrators 
of harm. I submit that any radical change 


in the tort system today from what it 
has been over the past two decades, would 
not in any way serve victims. It would 
most assuredly insulate and protect the 
perpetrators of the harm the tort system 
is charged to adequately compensate. 

The Journal did everyone a service by 
publishing conflicting points of view about 
a very real and current problem facing 
the citizens of Florida. 


DAVID L. KAHN 
Fort Lauderdale 


Inaccuracies Spotted 

I noticed two inaccuracies in Larry 
Stewart’s article appearing at page 24, April 
Bar Journal. On page 25, Mr. Stewart 
cites Celotex Corporation v. Copeland, 
471 So2d 533 (Fla. 1985) for the proposi- 
tion that the Supreme Court “refused to 
adopt” the market share theory of product 
liability. Actually, in that case the Supreme 
Court refused to accept or reject that 
theory, because that theory was inapplic- 
able to the facts of that case, wherein the 
plaintiff could actually identify the makers 
of the asbestos products to which he was 
exposed. 

Rather than refusing to adopt the 
theory, the Court left open the issue until 
an appropriate case presented itself. (“.. . 
we do not find it necessary to accept or 
reject the market theory approach; rather 
we find that, since Copeland has identi- 
fied several of the named defendants as 
having manufactured the products which 
caused his injury, this case neither requires 
nor justifies the major policy change nec- 
essary to adopt the market share theory in 
Florida.” Celotex at 539.) 

In addition, the plaintiff's name in the 
case cited at the end of the next to last 
full paragraph on page 25 as 476 So2d 
657 (Fla. 1985), is misspelled. The correct 
name is Pullum, not Pullman. 


JOSEPH A. EUSTACE, JR. 
Tampa 


Living Trusts Can Be Beneficial 

In the February 1986 issue of the Jour- 
nal, James I. Ridley presents an article 
entitled “Living with the Living Trust” 
and basically compares such a trust with 
a will, concluding, I believe, that a living 
trust is a poor substitute for a will. To 
that I would agree. 

A living trust, however, can be used 
most beneficially in conjunction with a 
will and I see many advantages to such 
a trust, among them: 

Use to avoid the delay of probate pro- 
ceedings — Mr. Ridley correctly points 


out that fiduciaries are reluctant to make 
any distributions from an estate before 
the estate tax liability is satisfied, and 
it seems to me that this can impose a 
severe burden on a surviving spouse that 
has no assets of her (his) own. 

A living trust that provides income 
to the grantor during his lifetime with 
income to his spouse upon his death 
can provide for a continuing flow of 
such income, immediately following his 
death. The trustee should feel more com- 
fortable in distributing the income (if 
not some principal) to the spouse than 
would a newly appointed personal repre- 
sentative of an estate, especially if the 
trustee can take comfort in knowing that 
the trust assets should not be subject 
to estate taxes (assuming the trust qual- 
ifies for the marital deduction) unless 
something drastically goes wrong in the 
administration of the estate. 

Secrecy — The disposition of assets 
in a living trust may be kept secret which 
may not be so in the case of a will. 

The living trust as a tax saver — While, 
as a general rule, a revokable trust is 
“tax neutral,” there are some specific tax 
benefits that may be obtained from its 
use, as follows: 

Such a trust may be designed to keep 
insurance proceeds out of an estate and 
yet allow the grantor to deduct interest 
paid by the trust. 

In those areas of the country where 
cooperative housing corporations are 
used, a living trust may afford substantial 
advantages. ... 

I think a living trust affords the grantor 
an opportunity to measure the abilities 
of his trustee at a time when the grantor 
may make appropriate changes. He may 
not have this opportunity in the case 
of his nominated personal representative 
of his will. 

Tenancies by the entirety, joint ten- 
ancies, and Totten Trusts are, of course, 
tools of the estate planner, but they cannot 
be considered a substitute for the living 
trust... 

I certainly agree with Mr. Ridley that 
a living trust is not a substitute for a 
will; however, its importance, when prop- 
erly used, cannot be ignored. 


GERALD S. DEUTSCH 
Port Washington, N.Y. 


The Journal welcomes comment on its 
articles and on other issues of concern 
to the legal profession. Letters may be 
shortened to fit within space limitations. 
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Protection Needs 


Malpractice Insurance Crisis 


Faced with severe restrictions upon writing or renewing professional liability insurance, 
Jordan, Roberts & Company took action on behalf of Florida attorneys to again fulfill its 
long-standing commitment to the legal community. 


“Class” Action Taken 


This action took the form of associating with an insurance carrier which has satisfied this 
identical commitment for over 25 years in other states and has pledged to continue needed 
coverage for all eligible attorneys—including, for the first time, those in Florida. 


Effective January 1, 1986, Jordan, Roberts and its state-wide network of insurance agents 
are offering attorneys professional liability insurance underwritten by Continental Casualty 
Company, one of the CNA Insurance Companies. CNA is one of the largest insurance 
organizations in America with over 25 years of professional liability experience, assets in 
excess of $11 billion, and a proven record of commitment and stability in satisfying profes- 
sional liability needs—despite the malpractice insurance crisis. 


Join The “Class” Action 


Contact your local insurance agent or Jordan, Roberts to learn all the facts about this new 
professional liability program, and to determine if you are eligible. It could be one of the 
most important investments of your professional life. 


Jordan, Roberts & Company 
702 North Franklin Street 
P.O. Box 1309, Tampa, Florida 33601 


Phone (813) 221-0555 TPA 
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EQUAL JUSTICE UNDER 


The Supreme Court’s 


Workload and Intercircuit 
Conflicts: 


Reform Through Existing Judicial Authority 


by James M. Grippando 


he U.S. Supreme Court’s heavy 

caseload has created concern 

throughout the legal commun- 
ity! about the Court’s ability to fulfill 
its constitutional obligation to decide 
questions of national importance and 
ensure uniformity in the development of 
federal law.? This concern has precipitated 
a number of proposals to reduce the 
Court’s workload. Some proposals rec- 
ommend sweeping structural reforms, 
such as the creation of a national court 
of appeals or other intermediate court.3 
Other proposals recommend procedural 
reform, ranging from revision of the 
Court’s rules and practices, such as the 
rule of four,4 to broad redefinition of 
federal jurisdiction, such as the elimina- 


tion of diversity jurisdiction’ or the 
removal of the Court’s remaining oblig- 
atory jurisdiction.® 

At the heart of several of the proposed 
reforms is a reduction in the number 
of cases coming to the Supreme Court 
on the basis of an intercircuit conflict. 
On the average, 25 to 50 of the approx- 
imately 150 cases the Supreme Court hears 
annually stem from conflicts among the 
circuit courts of appeals.’ Perhaps even 
more significantly, the Court reviews an 
unwieldy number of petitions for certiorari 
filed each year based upon such conflicts.’ 
Admittedly, intercircuit conflicts are not 
the sole reason for the Supreme Court’s 
problems.° 

Nonetheless, the impact of intercircuit 


conflicts on the Supreme Court’s caseload 
is substantial. Indeed, in past years, several 
bills have been introduced into both 
houses of Congress to establish an 
intercircuit tribunal to resolve conflicts 
among the courts of appeals,!° and such 
a bill is currently pending in Congress at 
this writing.!! 

Proponents of systemic reform are 
undoubtedly convinced that the dramatic 
increases in federal litigation call for dras- 
tic remedial measures. Critics, however, 
have argued against radical structural 
change as premature, without initial 
jurisdictional reforms, and as unwise, with- 
out thorough evaluation of the viability 
of such changes.'2 The purpose of this 
article is not to rehash these arguments. 
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Rather, this article addresses the funda- 
mental question of what should be done 
about intercircuit conflicts in the face 
of both the obvious—that the Supreme 
Court’s workload must be reduced—and 
the inevitable—that structural reform, if 
any, will be slow in coming. 


The Proper Focus 


The Supreme Court’s problem in 
handling its workload is not a product 
of that institution alone. An inevitable 
corollary to the Supreme Court’s role 
as the court of last resort is its unfortu- 
nate function as the ultimate receptacle 
for the systemwide problem of docket 
congestion which plagues the federal judi- 
ciary.'3 In short, the Supreme Court “both 
influences and is influenced by the busi- 
ness of the lower federal courts.”!4 

The influence of lower federal courts 
on the Supreme Court’s workload is unmis- 
takably clear with respect to intercircuit 
conflicts. Reform, therefore, should begin 
with the courts of appeals—i.e., at the 
root of the problem. Only after the prob- 
lem has been addressed at this initial 
level can proponents of structural reform 
be satisfied that the reforms they advo- 
cate, and those ultimately effected, are 
both necessary and efficient changes in 
the judicial system. 


Reform Through Existing Authority 


Slowly, but increasingly, jurists are recog- 
nizing that significant measures to reduce 
intercircuit conflicts can be taken through 
existing judicial authority. Specifically, 
both the Supreme Court and circuit courts 
of appeals can, through their supervisory 
powers, adopt rules which would reduce 
conflicts.'5 Some rule changes could effect 
changes as sweeping as legislative struc- 
tural reform. Less drastic rule changes 
could effect incremental change by pro- 
moting the exercise of good judgment, 
sound reason, and judicial restraint, before 
a conflict is created. 


Existing Proposals 

The boldest rule change proposed to 
deal with the problem of intercircuit con- 
flicts is that suggested by Justice White 
at the 1982 annual meeting of the Amer- 
ican Bar Association: the Supreme Court 
could enact a rule “to require a court 
of appeals to go en banc before differing 
with another court of appeals and to 
make the first en banc decision the nation- 
wide rule.”!* This proposal has two parts. 
The first part essentially adopts the 
universal intracircuit practice of adhering 


to a decision of a prior panel from the 
same circuit until the decision is recon- 
sidered en banc,!'7 and applies it on a 
national level: the prior decision of a 
panel of any circuit is binding precedent 
on a subsequent panel of any other circuit 
and can be disturbed only by a circuit 
court sitting en banc. 

Because this proposed en banc rule 
is merely an extension of existing intra- 
circuit practice,'® it may be an acceptable 


An inevitable corollary to the 
Supreme Court’s role as the 
court of last resort is its 
unfortunate function as the 
ultimate receptacle for the 
systemwide problem of docket 
congestion which plagues the 
federal judiciary. 


means of reducing the incidence of con- 
flicts. Indeed, it may very well reflect 
the current thinking of many circuit 
judges. For example, Judge Posner in 
United States v. Markgraf, 736 F.2d 1179 
(7th Cir. 1984), dissented from the Sev- 
enth Circuit’s denial of a petition for 
rehearing en banc where the result was 
to create a split between the Seventh 
and the two previous circuits to decide 
the issue at hand. He stated that 

[a]t a time when the very large number of 
federal court of appeals decisions being issued 
every year (in excess of 10,000, of which about 
half are published opinions) makes it difficult 
for the Supreme Court to resolve all of the 
conflicts between circuits that ought to be 
resolved, we should hesitate before creating 
such a conflict. I do not mean that we should 
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surrender our convictions and give a monopoly 
of court of appeals lawmaking to whatever 
circuit is, by the luck of the draw, first presented 
with an issue. But if the issue is not momentous, 
and its resolution by the previous circuit is 
defensible, if not necessarily certainly correct, 
then we ought either defer to its decision and 
avoid creating a conflict or at least hear the 
matter en banc before creating a conflict. And 
if, as in this case, the first two circuits to 
consider the question have reached the same 
result, the case for deference or at least for 
en banc consideration is strengthened.!9 


Thus, a rule requiring en banc consid- 
eration before creating a conflict may be 
well received. Even less objectionable 
would be a circuit by circuit approach, 
whereby each circuit would adopt such 
a practice as part of its internal operating 
procedures.”° In either instance, the result 
would be a more cautious and careful 
approach to creating conflicts. 

The second prong of Justice White’s 
proposal may prove more controversial. 
The notion that the first en banc decision 
by a regional circuit should be binding 
precedent on all other circuits would, 
“by luck of the draw,” create precisely 
the “monopoly of court of appeals law- 
making” that Judge Posner objected to in 
Markgraf.2' Persuasive arguments have 
been made, however, which suggest that 
concerns such as those expressed by Judge 
Posner may be based upon an erroneous 
conception of the federal courts of 
appeals. One commentator has suggested 
that 
[T]he cause of conflicts lies not in systemic 
inadequacy, but in the notion that coordinate 
courts of appeals enjoy individual sovereignty. 
Although respect for dual sovereignty is appro- 
priate in federal and state relations, it is mis- 
placed and costly when applied to the internal 
relations of the federal courts.22 

Although the notion of the “law of 
the circuit” may lack support in our 
federalist system,?? successive interpreta- 
tion of national law by each of the circuits 
is often defended on the theory that such 
“percolation” may be beneficial.24 These 
benefits are most apparent when Con- 
gress enacts rather inchoate legislation, 
and the courts of appeals’ freedom to 
decide a matter independently of other 
circuits permits the subsequent courts to 
reevaluate and build upon prior deci- 
sions.25 The benefits of percolation, how- 
ever, are not limited to questions of 
statutory construction. In the most 
celebrated common law decision in Amer- 
ican jurisprudence, for example, Cardozo 
reinterpreted a variety of cases to extract 
a single principle upon which the modern 
law of negligence is based, though judicial 
argument had not yet recognized that 


principle.?6 Thus, deference to initial artic- 
ulation of national rules “risks accepting 
decisions whose broad utility and prac- 
tical wisdom are unproved’”?’ and, in 
effect, short-circuits the evolutionary pro- 
cess in the “chain of law.”?8 

Critics of the percolation theory have 
argued that the benefits of percolation 
can be obtained through increased use 
of special concurrences, where judges crit- 
icize but concur in the result, or through 
amicus curie briefs.2? These alternatives, 
it is argued, afford the Supreme Court 
the luxury of various viewpoints without 
creating the injustice of citizens’ federal 
rights varying from one judicial circuit 
to another.3? 

The argument over the merits of the 
percolation theory have produced, and 
will continue to produce, divergent opin- 
ions. Resolution of the conflict between 
percolators and antipercolators will ulti- 
mately require a determination as to 
whether, on balance, the preferred judicial 
system is deemed to be one which presents 
the Supreme Court with a variety of legal 
opinions, the validity of which have been 
tested by their practical impact, or one 
which produces entirely academic opin- 
ions, but which eliminates the apparent 
unfairness in experimenting with the rights 
of citizens. Because both sides have some 
virtue, a balance is not likely to be struck 
quickly. For this reason, a rule change 
that would make the first en banc decision 
by a circuit court binding on all other 
circuits would probably come about only 
after lengthy study and debate. 

@ Alternative Recommendations 


While it may ultimately be determined 
that a rule attaching binding precedential 
value to the first en banc decision on 
point is compatible with the proper con- 
ception of the courts of appeals, less 
controversial rules can be adopted now 
to reduce conflicts. Simple rule changes 
affecting the appellate practice of litigants 
and the rehearing procedures of circuit 
courts could help promote the same goals 
without being perceived as an affront 
to the integrity of the individual circuits. 

The first part of Justice White’s pro- 
posal—that a court of appeals be required 
to go en banc before differing with a 
decision from another circuit—should be 
severed from and considered indepen- 
dently of the suggestion that the first 
en banc decision should be binding on 
all other circuits. Even if the first en 
banc decision would not bind other cir- 
cuits sitting en banc, a rule which would 
prevent a panel from one circuit from 


creating a conflict with a prior en banc 
decision would probably reduce the 
number of conflicts and would certainly 
attach an additional degree of importance 
to the creation of a conflict. This added 
importance would be beneficial both 
because it would impress upon the judi- 
ciary the significance of creating a conflict 
and because a conflict between two en 


If establishing mandatory 
rehearing en banc is rejected as 
too drastic a measure, more 
modest steps can be taken to 
ensure that litigants at least do 
not freely bypass en banc 
consideration and proceed 
directly to the Supreme Court. 


banc courts is more likely to get the 
attention of, and therefore be reviewed 
by, the Supreme Court. 

Alternatively, a similar result could be 
achieved by making the creation of a 
split of authority between circuits a man- 
datory basis for rehearing en banc. Under 
Rule 35, Federal Rules of Appellate Pro- 
cedure, the decision to grant rehearing 
en banc is purely discretionary.3! Further, 
rehearing en banc “is not favored and 
ordinarily will not be ordered except (1) 


when consideration by the full court is 
necessary to secure or maintain uniform- 
ity of its decisions, or (2) when the pro- 
ceeding involves a question of exceptional 
importance.”32 

Rule 35 could be amended to add the 
following language: “To secure or main- 
tain uniformity of decisions between or 
among the circuit courts of appeals, 
rehearing en banc shall be ordered when 
a federal court of appeals has rendered 
a decision in conflict with the decision 
of another federal court of appeals on 
the same matter.”33 Such a rule change 
would permit a panel to create a conflict, 
but the panel decision would automat- 
ically be subject to review by the entire 
court. Thus, the rule would, in effect, 
achieve the same result as requiring a 
court to sit en banc before creating a 
conflict, but may actually be more desir- 
able because the panel decision adds to 
the “percolation” process. 

If establishing mandatory rehearing en 
banc is rejected as too drastic a measure, 
more modest steps can be taken to ensure 
that litigants at least do not freely bypass 
en banc consideration and proceed directly 
to the Supreme Court. Currently, filing 
a petition for rehearing en banc is not 
a prerequisite to filing a petition for 
certiorari. The Supreme Court could 
amend its rules to require a petitioner 
to move for rehearing en banc in the 
court of appeals before filing a petition 
for certiorari. Such a rule would have 
the same status as, for example, Supreme 
Court rules which set the time for filing 
a petition in the absence of a statutory 
deadline, i.e., a nonjurisdictional “proce- 
dural rule adopted by the Court for the 
orderly transaction of its business . . . 
[that] can be relaxed by the Court in the 
exercise of its discretion when the ends of 
justice so require.”34 Although the court of 
appeals may sua sponte order rehearing en 
banc,>5 requiring the litigant to move for 
rehearing before petitioning for certiorari 
would ensure that the courts of appeals will 
have every opportunity to correct an error 
that the Supreme Court would otherwise 
have to address on petition for certiorari 
and, if the Court chooses, on the merits. 


Conclusion 

The proposals discussed and recom- 
mendations made here demonstrate the 
wide range of changes that can be 
implemented under the existing judicial 
structure and under existing judicial author- 
ity. Greater emphasis should be placed 
on these tools at hand before broad 
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FACT: Before reaching retirement, one in seven workers will 
become disabled for five years or longer. * 

FACT: Ina group of four people (age 30), the chances are 
95% that one will become disabled before age 65. * 

FACT: Of the nation’s top 250 law firms, 60% protect 
against disability with Unionmutual’s Long Term 
Disability (LTD) insurance. ** 


Through Unionmutual’s Southern Legal Services Trust, your 
firm can be protected with America’s leading LTD protection. 
And because the Trust protects hundreds of other legal profes- 
sionals, you'll receive higher benefits for lower rates — rates 
guaranteed for 3 years. 

Special coverage, called Long Term Income Protection, offers 
high maximums and options to provide flexible income replace- 
ment for your firm’s more highly compensated professionals. 
Unionmutual’s standard LTD plan offers excellent coverage for 
all other employees. 

Providing you with the highest quality products and services is 
part of our UNUM commitment to excellence. For more 
evidence on why your firm should participate in the Southern 
Legal Services Trust — including a detailed brochure — ask 
your broker to call us. 


*1964 Commissioner's Disability Table. 


**Unionmutual data base. 


Unionmutual 
Tampa Employee Benefits Office 
5201 W. Kennedy Blvd., Suite 527 
Tampa, Florida 33609 
Telephone 1-800-282-3744 

(813) 872-8125 


Unionmutual 
The GWUMA commitment to excellence. 


Union Mutual Life Insurance Company, Portland, Maine 04122 
Unionmutual Stock Life Insurance Co. of America, 

Portland, Maine 04122 (All states except New York) 
Unionmutual Stock Life Insurance Company of New York, 
Elmsford, New York, 10523 (New York State only) 


™ 


remedial legislation is adopted. At the 
very least, until rule changes are imple- 
mented, litigants should be sensitive to 
the Supreme Court’s workload problem 
and move for rehearing en banc before 
petitioning for certiorari on the basis of 
an intercircuit conflict. An argument could 
certainly be made under existing Rule 
35 that the creation of a conflict is “a 
question of exceptional importance” 
warranting rehearing en banc.3¢ Only if 
the bar and judiciary alike make full 
use of the devices currently at their dis- 
posal will it be possible to ascertain present 
deficiencies and to fashion appropriate 
reform legislation. BJ 


! Much of this concern has been expressed 
by the Justices themselves. See. e.g., Brennan, 
How Goes the Supreme Court?, 36 MERCER 
L. REV. 781 (1985); Burger, The Time is Now 
for the Intercircuit Panel, 71 A.B.A.J. 86 (1985); 
Powell, Are the Federal Courts Becoming 
Bureaucracies?, 68 A.B.A.J. 1370 (1982): T. 
Marshall, Remarks at the Second Circuit Judi- 
ciary Conference (Sept. 9, 1982) (available on 
request from the Public Information Office, 
U.S. Supreme Court); S. O’Connor, Comments 
on the Supreme Court’s Caseload, delivered 
in New Orleans, Louisiana (Feb. 6, 1983) (avail- 
able on request from the Public Information 
Office, U.S. Supreme Court); Rehnquist, A 
Plea for Help: Solutions to Serious Problems 
Currently Experienced by the Federal Judicial 
System, 28 St. Louis U.L.J. 1 (1984); Address 
by Justice John Paul Stevens, annual banquet 
of the Am. Judicature Society (Aug. 6, 1982) 
(available from the Public Information Office, 
U.S. Supreme Court) (proposing the creation 
of a new court to alleviate the Supreme Court’s 
docket problems); White, Challenges for the 
U.S. Supreme Court and the Bar: Contempo- 
rary Reflections, 51 ANTITRUST L.J. 275 (1982). 

2 See U.S. Const. art. III, §2. ~ 

3 E.g., Federal Judicial Center, Report of 
the Study Group on the Caseload of the 
Supreme Court 18 (1972), reprinted in 57 
F.R.D. 573, 590 (1972) [hereinafter cited as 
Freund Study Group] (proposing the “creation 
of a National Court of Appeals which would 
screen all petitions for review now filed in 
the Supreme Court, and hear and decide on 
the merits many cases of conflicts between 
the circuits.”); Stevens, Some Thoughts on 
Judicial Restraint, 66 JUDICATURE 177 (1982) 
(proposal similar to that of the Freund Study 
Group but withdrawing all case selection power 
from the Supreme Court and requiring the 
Court to review all cases certified by the 
National Court); U.S. Comm’n on Revision 
of the Fed. Court Appellate Sys., Structure 
and Internal Procedures: Recommendations for 
Change, 67 F.R.D. 195 (1975) [hereinafter cited 
as Hruska Commission Report] (favoring cre- 
ation of additional intermediate court to issue 
nationally binding opinions in specified classes 
of cases); Burger, Annual Report on the State 
of the Judiciary, 69 A.B.A.J. 442, 447 (1982) 
(calling for the establishment of a five-year 
interim court that would be attached to the 
U.S. Court of Appeals for the Federal Circuit 
and would resolve intercircuit conflicts). 


ty protect ly 
{ 
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4 E.g., J. Stevens, The Life Span of a Judge- 
made Rule (Oct. 27, 1982) (James Madison 
Lecture delivered at the New York University 
School of Law) (available on request from 
the Public Information Office, U.S. Supreme 
Court) (Proposing that a vote of five Justices, 
rather than the current practice of four, be 
required in order to grant a petition for 
certiorari); Goldberg, Managing the Supreme 
Court’s Workload, 11 HastiINGs Const. L.Q. 
353, 355 (1984). 

5 E.g., Burger, supra note 3. 

6 The Justices unanimously support this 
jurisdictional change. See Letter from Justices 
of the Supreme Court to Robert W. Kastenmeier 
(June 17, 1982), reprinted in H.R. 6872, 97th 
Cong., 2d Sess. app. B at 91-93 (1982). 

7 Alsup & Salisbury, A Comment on Chief 
Justice Burger’s Proposal for a Temporary 
Panel to Resolve Intercircuit Conflicts, 11 
HAstTIinGs Const. L.Q. 359, 368 (1984); Burger, 
Opening Remarks, 60 A.L.I. Proc. 32, 37 
(1983); Coleman, The Supreme Court of the 
United States: Managing its Caseload to 
Achieve its Constitutional Purpose, 52 FORDHAM 
L. Rev. 1, 18 (1983); O’Connor, supra note 
1, at 13. The number of argued cases has 
averaged about 150 for almost 25 years, Freund 
Study Group, supra note 3, 57 F.R.D. at 619. 

8 See Brown Transp. Corp. v. Atcon, Inc. 
439 U.S. 1014, 1016-20 (1978) (White J., dis- 
senting from denial of certiorari) (describing 
Court’s disposition of petitions for certiorari 
and identifying cases in which the writ was 
denied notwithstanding a conflict). 

9 Indeed, some commentators have argued 
that intercircuit conflicts are not a particularly 
neglected portion of the Court’s docket. See 
G. Casper & R. Posner, The Workload of 
the Supreme Court 85-92 (1976); Hellman, 
How Not to Help the Supreme Court, 79 
A.B.A.J. 750, 753-54 (1983); Hellman, The 
Proposed Intercircuit Tribunal: Do We Need 
It? Will It Work? 11 Hastincs Const. L.Q. 
375, 395 (1984); Wallace, The Nature and Extent 
of Intercircuit Conflicts: A Solution Needed 
for a Mountain or a Molehill? 71 CAuiF. L. 
REV. 913, 928-29 (1983). 

10 See H.R. 1970, 98th Cong., Ist Sess. (1983); 
S. 645, 98th Cong., Ist Sess §61 (1983); S. 
2035, 97th Cong., 2d Sess (1982); S. 1529, 
97th Cong. Ist Sess. (1981). 

1S, 704, 99th Cong., Ist Sess. (1985). In 
an unusual appearance, Justice Rehnquist urged 
the A.B.A. House of Delegates to endorse 
S. 704 at the A.B.A.’s midyear meeting held 
in Baltimore, Maryland, February 5-11, 1986. 
The A.B.A.’s Standing Committee on Federal 
Judicial Improvements recommended that the 
House endorse creation of an intercircuit panel 
for an experimental period. Nonetheless, 
objections to the creation of a new tribunal 
voiced principally by the Appellate Judges 
Conference apparently carried the day; “a large 
majority of the House opposed . . . creation of a 
new appellate tier.” 54 U.S.L.W. 2414-15 (Feb. 
18, 1986). 

12 See, e.g., Note, Of High Designs: A 
Compendium of Proposals to Reduce the 
Workload of the Supreme Court, 97 HARV. 
L. REV. 307, 324 (1983). 

13 Numerous federal judges have voiced their 
own concerns with docket congestion in the 
inferior federal courts, urging judicial restraint 
and the narrowing of subject matter jurisdic- 
tion. See generally Adams, Judicial Restraint, 


The Best Medicine, 60 JUDICATURE 179 (1976); 
Bartels, Recent Expansion in Federal Jurisdic- 
tion: A Call for Restraint, 55 St. Joun’s L. 
REv. 219 (1982); Dumbauld, The Task of the 
Federal Judiciary, 22 DUQUESNE L. REV. 449 
(1984); Hill and Baker, Dam Federal Jurisdic- 
tion, 32 Emory L.J. 1 (1983); Wallace, The 
Jurisprudence of Judicial Restraint: A Return 
to the Moorings, 50 GEo. WASH.L. REV. 1 
(1981). 

'4 Note, supra note 12, at 324. 

'5 See Schaefer, Reducing Circuit Conflicts, 
69 A.B.A.J. 452, 455 (1983); Note, supra note 
12, at 317. 

16 White, remarks at the 1982 Annual Meet- 
ing of the American Bar Association, delivered 
in San Francisco, California (August 10, 1982) 
quoted in Schaefer, supra note 15, at 453. 
See also Coleman, supra note 7, at 10 (discuss- 
ing Justice White’s proposal). 

17 E.g. Mother’s Restaurant, Inc. v. Mama’s 
Pizza, Inc., 723 F.2d 1566, 1573 (Fed. Cir. 
1983); United States v.Lewellyn, 723 F.2d 615, 
616 (8th Cir. 1983); Martin v. Volkswagen 
of Am., Inc., 707 F.2d 823, 824 (4th Cir. 
1983); Royal Dev’mt Co., Ltd. v. NLRB, 703 
F.2d 363, 368 (9th Cir. 1983); Monroe County, 
Fla., v. Dept’t of Labor, 690 F.2d 1359, 1363 
(11th Cir. 1982); Placid Oil Co. v. Federal 
Energy Reg. Comm’n., 666 F.2d 976, 984 (Sth 
Cir.), reh’g denied, 673 F.2d 1322 (Sth Cir. 
1982); Board of Educ. of City School Dist. 
of City of New York v. Hufsteddlar, 641 F.2d 
68, 70 (2d Cir. 1982); Jimmreck v. United 
States, 577 F.2d 372, 376 n.15 (6th Cir. 1978), 
rev'd on other grnds., 441 U.S. 780 (1980); 
Matter of Central R.R. of N.J., 485 F.2d 
208, 210-11 (3d Cir. 1973). 

18 See note 17 and accompanying text supra. 

19736 F.2d at 1186-87 (Posner, J., dissenting 
from denial of rehearing en banc). See Aldens, 
Inc. v. Miller, 610 F.2d 538, (8th Cir. 1979) 
(“As an appellate court, we strive to maintain 
uniformity in the law among the circuits, wher- 
ever reasoned analysis will allow, thus avoiding 
unnecessary burdens on the Supreme Court 
docket. Unless our 11 courts of appeals are 
thus willing to promote a cohesive network 
of national law, needless division and con- 
fusion will encourage further splintering and 
the formation of otherwise unnecessary addi- 
tional tiers in the framework of our national 
court system.”), cert. denied, 446 U.S. 919 
(1980). See also United States v. Coleman, 
707 F.2d 374, 380 (9th Cir. 1983); Pinetree 
Transp. Co. v. NLRB, 686 F.2d 740, 744 
(9th Cir. 1982) (quoting Aldens); Foley-Wissner 
& Becker v. NLRB, 686 F.2d 770, 775 (9th 
Cir. 1982) (quoting Aldens). 

20 Cf. RULES OF THE UNITED STATES COURT 
OF APPEALS FOR THE THIRD CIRCUIT, Appendix 
I, Ch. VIII. C. (“It is the tradition of this 
court that reported panel opinions are binding 
on subsequent panels. Thus, no subsequent 
panel overrules a published opinion of a previ- 
ous panel. Court en banc consideration is re- 
quired to overrule a published opinion of this 
court.”) 

21 See note 19 and accompanying text, supra. 

22 Note, supra note 12, at 317. See Schaefer, 
supra note 15, at 453-54. See also Novak 
Inv. Co. v. Setser, 454 U.S. 1064, 1067 (1981) 
(White, J. dissenting from denial of certiorari) 
(“There should be no such thing as ‘the law 
of this circuit’ with respect to an issue as 


fundamental as the right to a jury trial”). 

23 See note 22, supra. 

24 E.g., Hruska Commission Report, supra 
note 3, at 219. 

25 See Note, supra note 12, at 315. 

26 McPherson v. Buick, 217 N.Y. 382, I11 
N.E. 1050 (N.Y. 1916). 

27 Note, supra note 12 at 315 (citing Comm’n. 
on Revision of the Fed. Court Appellate Sys., 
Hearings: Second Phase, 793 (1974-75)(testi- 
mony of Prof. Martha A. Field)). 

28 The “Chain of Law” is a theory of adjudica- 
tion proposed by Professor Dworkin, in which 
each judge evaluates and builds upon what 
prior judges have done to decide fresh cases 
in a manner which promotes the correct ideals 
of a just legal system. See Dworkin, Natural 
Law Revisited, 34 U. Fria. L. Rev. 168-69 
(1982). 

29 See Schaefer, supra note 15, at 455. 

30 Jd. For example, a group of 20 law 
professors recently filed an “unusual” amicus 
brief urging the Supreme Court to review and 
reverse a major death penalty decision of the 
U.S. Court of Appeals for the 11th Circuit 
in Tucker v. Kemp, No. 85-5496. See NATL. 
L.J., Nov. 11, 1985, at 5, col. 4. 

31 Indeed, the court need not even take a 
vote on a party’s suggestion of rehearing en 
banc unless one of the circuit judges requests 
a vote. F.R.App.P. 35(b). 

32 F.R.App.P. 35. 

33Cf. Sup. Ct. R. 17.1(a). 

34Schacht v. United States, 398 U.S. 58, 64 
(1970). 

35 See Notes of Advisory Committee on 
Appellate Rules, F.R.App.P. 35 (rule “does 
not affect the power of a court of appeals to 
initiate en banc hearings sua sponte”). 

36 Cf. 13 MOORE’S FEDERAL PRACTICE, 
4817.05 (“we underscore that the existence 
of a conflict is a most persuasive reason for 
granting a writ” of certiorari). 
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He was formerly a judicial clerk to 
Judge Thomas A. Clark of the U.S. 
Court of Appeals for the 11th Cir- 
cuit. He dedicates this article to the 
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who loved the judicial system but 
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improve it. 


THE FLORIDA BAR JOURNAL/JUNE 1986 17 


©1986 Infosearch Inc. 


THE FLORIDA BAR JOURNAL/JUNE 1986 


So far, no one’s called 


and asked us to perform a 
UCC search in all 3,188 


state and local jurisdictions 


in the country. 


We’re Infosearch, Inc., the 
nation’s largest complete 
information retrieval company. 
Equipped to offer you full- 
service support, we’ve been 
busy developing a _ national 
network of offices and service 
centers across the country. So 
now when you need to perform 
a UCC search in any 
jurisdiction (or in all of them) 
you Can - simply by dialing our 
toll-free number. And... 

You won’t get your UCC 
information faster from anyone 
else. Call us and put us to the 
test... 


But we could. 


Call us today at 


Our standards of service 
are. unsurpassed in the service 
industry. For example, you can 
be assured that every order you 
place with us will be entered 
into our processing system 
immediately. 

The next time you need a 
UCC search, Corporate 
Verification search, or Motor 
Vehicles search, call us. We’re 
ready to go to work for 
you...anywhere...right now. 

So why not reach for your 
phone and call Toll Free: 


800-654-3082 


x ® and ask for Kendra Howard 


Infosearch, Inc. 


P.O. Box 10394, Tallahassee, Florida 32301 


Annual 


REPORTS 


COMMITTEES 


Admiralty Law 


The highlight of the year for the 
Admiralty Law Committee was the day- 
long seminar held in Tampa on May 9. 
Well-known practitioners from Florida 
and out-of-state discussed various aspects 
of maritime law pertaining to small boats. 
A question and answer session following 
the lectures gave all in attendance a chance 
to discuss particular problems with the 
speakers. 

There were several other notable accom- 
plishments of the committee during the 
year: 

®@ Local Admiralty Rules for the Middle 
District of Florida were adopted for use 
in certain admiralty matters by the judges 
of the district. Gary Bubb, the committee 
co-vice chairman, spearheaded the drive 
to make the rules’ final adoption. 

® Committee members were kept ad- 
vised of current developments by the 
Admiralty Law Committee newsletter. 
Jake Munch has done an excellent job 
of editing this publication. 

@ The midyear and annual meetings 
continued the “admiralty seminar format.” 
Various topics of interest are discussed 
by speakers with specific expertise in these 
areas. Question and answer sessions gen- 
erally follow the talks and are spirited 
as well as educational. 

@ Bill Milliken, co-vice chairman of 
the committee, headed up the Steering 
Committee which continued the efforts 
to revise the CLE text, Maritime Law 
and Practice Manual. The original text 
was extremely well received, and it is 
hoped that the revised text will be pub- 
lished soon. 

This committee brings together a vast 
accumulation of knowledge and skills in 
the admiralty and maritime field. The 
educational programs are excellent, and 
the newsletter keeps members current on 
recent developments. Any Bar member 


who has an interest in admiralty law is 
encouraged to join the committee and 
may do so by writing to the chairman. 


JOHN JOSEPH MCLAUGHLIN 
Chairman 


Alcohol and Drug Abuse 


‘The year 1985-1986 was probably the 
most significant for this committee since 
the formation of the HOTLINE in 1981. 

We saw the enactment of a program 
of intervention and the hiring of Charles 
Hagan of Bokeelia as the substance abuse 
coordinator. For the first time a seminar 
on substance abuse was included in the 
program for the Bar’s annual convention 
at Boca Raton. This was well received 
by the membership and at one time there 
were three members of our Supreme Court 
in attendance. 

Problems with the Bar’s position that 
confidentiality could not be granted to 
those requesting assistance from Florida 
Lawyers Recovery Network led to con- 
versations between Chairman Charles 
Hagan and Chandler Muller of the Board 
of Governors. Following the Supreme 
Court’s orders in the Headley and Zilbert 
cases which directed the network to mon- 
itor two lawyers recently readmitted fol- 
lowing periods of suspension, a plan was 
approved by the Board of Governors in 
Orlando on January 9 to provide the 
formation of the Florida Lawyers’ Assist- 
ance, Inc. 

This corporation will now provide 
confidential support and referral for law- 
yers who recognize a drug or drinking 
problem and want treatment; provide inter- 
vention services when asked by people 
close to a lawyer with a drug-related 
problem; act as a friend of the court 
in discipline matters involving drug or 
alcohol problems, supervise attorney pro- 
bation as directed by the Supreme Court; 


and offer educational programs and materi- 
als on drugs and alcohol to members 
of the Bar. 


MICHAEL E. HANRAHAN 
Chairman 


Annual Meeting 


The Annual Meeting Committee has 
worked since last June to plan the Bar’s 
36th annual meeting. For the first time 
in many years, the convention will be 
held within one convention center, the 
new Marriott’s Orlando World Center 
at Lake Buena Vista. 

Eighty-three section and committee meet- 
ings, 18 seminars and 30 meal functions 
have been planned, as well as a number 
of social activities, sporting events and 
activities for children. Among the out- 
standing speakers and entertainers sched- 
uled are present justices of the Florida 
Supreme Court and such nationally- 
known personalities as comedian Mark 
Russell and singer Crystal Gayle. 

In an effort to provide better con- 
vention activities at a reasonable cost 
to the members, the committee has again 
enlisted the services of a market agent 
to solicit sponsorships for various func- 
tions. Thus far, this seems to be a success- 
ful innovation and one that future annual 
meeting committees may wish to con- 
tinue. 

We have continued the effort put forth 
by the 1985 Convention Committee to 
encourage out-of-state practitioners to 
attend. A Florida law update seminar 
has been planned with them especially 
in mind. 

The committee members are looking 


forward to a successful convention and 


to seeing many of their colleagues at 
the Marriott World, June 18-21. 


RUTLEDGE R. LILES 
‘Chairman 
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REPORTS 


Appellate Court Rules 


The Appellate Court Rules Committee 
devoted last year to fulfilling the require- 
ments of Rule 2.130 of the Florida Rules 
of Judicial Administration by submitting 
to the Supreme Court recommendations 
for changes to the Rules of Appellate 
Procedure. The Supreme Court adopted 
the committee’s proposals dated Sep- 
tember 13, 1984, which it modified by 
opinion on rehearing February 14, 1985. 
Copies of the Florida Rules of Appellate 
Procedure, as amended, may be obtained 
from The Florida Bar in Tallahassee. 

The most urgent task now facing the 
Appellate Court Rules Committee is the 
consideration of recommendations for 
changes in the rules made to it by the 
Florida Supreme Court’s Commission to 
Study the Need for Increased Appellate 
Districts and for Redefining Judicial Cir- 
cuits. 

Briefly, the changes being considered 
are: 

(a) The commission recommended that 
there be an appellate rule change allowing 
an appellate court on its own motion 
summarily to affirm or reverse an appeal 
if the appellant’s brief fails to set forth 
a prima facie, meritorious basis for rever- 
sal, or if the appellee’s brief fails to set 
forth a prima facie, meritorious basis for 
affirmance. 

(b) The commission recommended that 
an appellate rule be adopted which would 
require financial arrangements to be made 
for preparation of the transcript at the 
time of filing the notice of appeal. 

(c) The commission recommended that 
a rule be adopted authorizing the district 
courts to have a docketing statement, 
the contents of which would be deter- 
mined by the district courts. 

(d) The commission recommended an 
amendment to F.S. §57.105 relating to 
the award of appellate attorneys’ fees and 
permitting attorneys’ fees to be awarded 
to the prevailing party if there is “an 
absence of substantial justiciable issue of 
either law or fact raised by the losing 
party.” 

(e) The commission recommended 
adoption of an amendment to Fla. 
R.App.P. 9.210 relating to appellate briefs 
in courts other than the Florida Supreme 
Court; reducing the length of initial and 
answer briefs from 50 to 30 pages. 

(f) The commission recommended that 
Fla.R.App.P. 9.600(a) be amended to 
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authorize only the appellate court to grant 
extensions of time in an appeal and to 
divest the trial courts of any authority 
to grant similar extensions. 

(g) The commission recommended that 
Fla.R.App.P. 9.210(b) be amended to add 
a subsection requiring a statement of the 
issues to be included in each brief. 

The committee urges anyone interested 
in the commission’s recommended changes 
to the rules to forward immediately the 
comments to the chairman. The Supreme 
Court has requested that the committee 
report its actions on the commission’s 
recommendations to the court before June 
1, 1986. 

Additionally, the committee is now study- 
ing recommendations that will be submit- 
ted to the Supreme Court in 1988 and, 
as always, is prepared to study other 
recommendations for any emergency 
proposals that must be submitted to the 
Supreme Court prior to the conclusion 
of the next four-year cycle. 

The committee actively encourages cor- 
respondence and the submission of pro- 
posed changes to the rules from members 
of the Bar who are not members of the 
committee. We will be pleased to consult 
with anyone who desires information 
regarding the appropriate procedures for 
the submission of proposed rule changes. 


GREGORY P. BORGOGNONI 
Chairman 


Board of Certification, 
Designation and 
Advertising 


The Board of Certification, Designa- 
tion and Advertising, established by order 
of the Supreme Court, functions as the 
central administrative board over special- 
ization regulation and lawyer advertising. 
It is the responsibility of this board to 
see that the certification and designation 
plans are carefully related and coordi- 
nated to assure the public is advised of 
the significance of participation or non- 
participation in such programs. 

In an effort to carry out its appointed 
task, the BCDA during the past year 
developed and disseminated an informa- 
tional pamphlet entitled “Selecting a 
Lawyer for Your Special Needs” to educate 
the public about the programs and encour- 
age greater participation among Bar mem- 
bers. Also, to determine more conclusively 


the reasons lawyers designate and certify 
and to learn how the plans could be 
improved, surveys will be analyzed during 
the upcoming months. 

Reviewing applications, accrediting 
CLE programs, establishing policies and 
responding to appeals are continuous 
responsibilities of the BCDA. A new chal- 
lenge, however, appeared in the form of 
a proposal to implement mandatory con- 
tinuing legal education. As the expected 
administrative body to oversee the new 
program, the BCDA carefully reviewed 
the rule and policies as drafted and worked 
closely with the MCLE Special Study 
Committee in formulating its recom- 
mended changes for consideration by the 
Board of Governors. 

In certification, estate planning and pro- 
bate was added as the fourth area this 
past year and standards for real estate 
and criminal law were also presented to 
and approved by the Supreme Court. Imple- 
mentation of these two new areas is 
expected to occur by fall 1986. 

The Board is encouraged by the interest 
and continuing participation of Bar mem- 
bers in the certification and designation 
plans. It is hoped the long range effect 
of regulated specialization will improve 
the process of judicial administration, 
enhance the quality and efficiency of legal 
services, increase lawyer competence, and 
thereby help to achieve the main goal 
of service to the public. 


STEPHEN A. RAPPENECKER 
Chairman 


Civil Procedure Rules 


The Civil Procedure Rules Committee 
has held four meetings during the current 
year. It continues review and efforts to 
improve the rules. The next revision in 
the regular four-year cycle will be effective 
January 1, 1989. The product of the com- 
mittee will be submitted to the Florida 
Supreme Court in 1988. 


ROBERT P. GAINES 
Chairman 


Civil Trial Certification 


This year the Civil Trial Certification 
Committee consisted of Larry S. Stewart, 
Theodore Babbitt, Daniel N. Burton, John 
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W. Frost II, W. C. Gentry, Benjamin 
Hill Il] and Donald H. Partington. 

This year the committee reviewed 76 
applications for certification and approved 
62 (82 percent) for the 1986 examination. 
It is anticipated that at least 52 lawyers 
will be certified in 1986, raising the total 
number of board certified trial lawyers 
to more than 525. 


LARRY S. STEWART 
Chairman 


Clients’ Security Fund 


The Florida Bar’s Clients’ Security 
Fund is a public service program of the 
Bar which at times seems to be as 
unknown to members of the Bar as it 
is to the public. The fund was begun 
in 1967 to create a pool of money from 
Florida lawyers to reimburse clients for 
defalcations by their attorney. Over the 
years, the fund has reimbursed hundreds 
of thousands of dollars to hundreds of 
clients who have unfortunately suffered 
losses as a result of the dishonesty of 
members of The Florida Bar. 

The 1985-86 Bar year was one of the 
busiest. More than 38,000 members of 
The Florida Bar contributed $7.50 each 
to support the Clients’ Security Fund. 
The annual contributions as well as money 
from the standing reserve fund were used 
to pay 69 claims in a total amount of 
$248,291 as of February 1986. More than 
50 other claims totalling $270,000 were 
approved by the committee so far during 
1986 and await review by the Board of 
Governors. 

The 69 paid claims represent defalca- 
tions by 31 lawyers. The majority of claims, 


but not the majority of money paid, was 
for reimbursement of fees charged where 
no useful work was performed. Two 
claims arose out of transactions involving 
estates and trusts, 14 out of real estate 
transactions, nine from money collected 
on behalf of the client and seven for a 
number of miscellaneous reasons. The 
fund reimburses clients only when the 
attorney has been suspended, disbarred 
or has resigned. 

There are currently 207 pending claims 
either in the investigatory stage, awaiting 
resolution by the Clients’ Security Fund 
Committee or pending before the Board 
of Governors. Because the rules of the 
Clients’ Security Fund do not provide 
for the payment of every claim, nor the 
full amount requested, even in approved 
claims, the Clients’ Security Fund Com- 
mittee of almost 30 members of the Bar 
meets three times a year to discuss and 
evaluate claims. Prior to the committee 
meetings, a member of the committee 
has spent considerable time investigating 
the merits of each claim. The success 
of the Clients’ Security Fund would not 
be possible without the substantial time 
devoted to it by these volunteer members. 


WILLIAM D. RICKER, JR. 
Chairman 


Code and Rules of 
Evidence 


Bar has not taken a position on most 
of these legislative proposals. In order 
to ensure a timely committee response 
during: the legislative session, the com- 
mittee has established a “fast-track” legis- 
lative subcommittee with the power to 
make recommendations to the Board of 
Governors during the legislative session 
when there is no time for the entire com- 
mittee to take action. The subcommittee, 
appointed by the chairman, serves stag- 
gered terms, and represents all the major 
points of view in the Bar. 

In addition, the chairmen of the appro- 
priate legislative committees have been 
asked informally to approve placing amend- 
ments to the Evidence Code on a two-year 
cycle, which would be similar to the 
Supreme Court’s method of considering 
amendments to its various rules. (Obvi- 
ously the time period for court rules is 
longer.) 

The committee will not propose any 
amendments to the Evidence Code during 
the 1986 legislative session; it has recom- 
mended to the Legislation Committee that 
one bill be opposed. The committee will 
consider any proposal submitted to the 
committee by any member of The Florida 
Bar; one does not have to be a member 
of the committee to have a proposed 
change in or additions to the Evidence 
Code considered. 


CHARLES W. EHRHARDT 
Chairman 


The Code and Rules of Evidence Com- 
mittee has devoted 1985-86 to considering 
how appropriate, timely responses to the 
various legislative bills affecting the 
admissibility of evidence may be voiced. 

For a variety of reasons, The Florida 


Communications Law 


The Communications Law Committee 
has continued its progress and has 
expanded consistent with its goals set 
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for this Bar year. One goal set at the 
annual meeting last June was to continue 
to expand the substantive areas of the 
committee’s work to encompass not only 
traditional communications law issues 
involving broadcast and cable television 
and radio, but also other substantive areas 
of media law, such as defamation, pri- 
vacy, reporter rights and related issues. 

The committee held a seminar at the 
annual Bar convention at Boca Raton, 
on June 28, 1985. The seminar covered 
a variety of subjects in communications 
and media law. Terry S. Bienstock, Miami, 
spoke on the application of first amend- 
ment principles to cable television; David 
E. Leibowitz, Washington, spoke on interna- 
tional copyright piracy, and H. Mark 
Vieth, Miami, spoke on opinion versus 
fact in defamation actions. 

The committee sponsored a seminar 
at its general meeting on September 5, 
1985 in Tampa. Richard J. Ovelmen, 
Miami, spoke on first amendment issues; 
Dan Paul, Miami, spoke on liability for 
reports on newsworthy events; Donald 
L. Crosby, Clearwater, spoke on current 
developments at the FCC; and Randall J. 
Cadenhead, Miami, spoke on Florida 
statutory developments in telecommuni- 
cations. 

The committee sponsored a seminar 
on January 23, 1986, at the midyear meet- 
ing of the Bar in Orlando. Richard J. 
Ovelmen, Miami, and Sanford L. Bohrer, 
Miami, spoke on the meaning of the 
negligence standard in libel suits. 

The committee also sponsored a panel 
at the Media Law Conference in West 
Palm Beach on February 22, 1986. The 
panel discussion covered a variety of sub- 
jects concerning the future of telecom- 
munications and its impact on the media. 

Finally, the committee will sponsor a 
seminar at the Bar’s annual convention 
in Orlando, on June 19, between 2 and 
5 p.m. The committee plans to present, 
among others, the following speakers on 
the following topics: James C. Brock of 
NBC in Burbank, California, will speak 
on the legal and regulatory considerations 
for television production; J. Kent Brown, 
Miami, will speak on the use of experts 
in defamation actions; David M. Olive 
of Donrey Media in Arkansas will speak 
on broadcaster’s rights and cable tele- 
vision; and Matthew L. Leibowitz, Miami, 
will speak on the acquisition of radio 
and television stations. 

The committee will continue to aim 
to fulfill its purpose of providing a forum 
for the dissemination and sharing of 
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information in communications and media 
law among interested attorneys in The 
Florida Bar. 

The membership has expanded sub- 
stantially as a result of these efforts and 
the seminars that have been held. We 
hope to sponsor more seminars in the 
future, as well as encourage members 
of the committee to write articles for 
The Florida Bar Journal. We hope that 
the achievement of our purposes will assist 
members of the Bar to better understand 
these substantive areas of law. From scram- 
bling of pay television satellite program- 
ming to the recent defamation decisions 
of the Supreme Court, communications 
and media law consistently and pervasively 
have an impact upon most businesses 
as well as the general public. Better under- 
standing by the legal community of the 
issues involved will promote more har- 
monious and beneficial relationships 
between these segments of the community. 


TERRY S. BIENSTOCK 
Chairman 


Computer Law 


The Computer Law Committee con- 
tinues to be a popular young committee. 
Not only have our total numbers increased 
(despite a purging of the rolls last year 
to weed out totally inactive members), 
but, more importantly, the attendance 
at events and meetings has dramatically 
increased. 

We began this fiscal year by dropping 
our initial structure of dividing the overall 
committee into four subcommittees. It 
seemed like a good idea but proved to 
be impractical. We now appoint a sub- 
committee for each project, rather than 
having several standing sub- 
committees attempting to coordinate each 
project. 

The highlight of the year was our CLE 
seminar Computer Law 1986, held on 
March 6 in Ft. Lauderdale, followed by 
a videotape showing in Orlando on March 
20. Bruce A. McDonald of Pensacola 
was the program chairman and did a 
superb job. The seminar was similar to 
our successful 1985 seminar in Tampa, 
except that topics were changed where 
the audience ratings indicated less enthu- 
siasm for some portions of the presenta- 
tion. 

We will again sponsor a short Survey 
of Computer Law Seminar at the annual 


Florida Bar convention on Friday, June 
20, from 9 a.m. to noon. This is a three- 
hour overview of the emerging field of 
computer law and is an excellent course 
for those who don’t have substantial expe- 
rience in this field. It is taught at a level 
easily understood by one with no prior 
exposure to the area. Our project chair- 
man for this seminar is Joel Rosenblatt, 
senior counsel, intellectual property, for 
Harris Corporation. 

We have also appointed a committee, 
chaired by Jose Rojas of Miami, to start 
a newsletter. This committee has con- 
ducted member surveys and taken other 
preliminary steps to investigate member 
interest and suggestions. 

Another new project is our seminar, 
to be held in Tampa in October, for 
people within the computer, data process- 
ing and software industries. It will be 
held in conjunction with a state con- 
vention of Data Processing Management 
Association. The project is chaired by 
David Ellis of St. Petersburg. The co- 
chairman, Morris Miller of Tampa, has 
rendered substantial assistance. 

Other projects are in the planning stage. 
We expect that 1987 will bring us more 
members, more projects and greater 
member participation, as legal problems 
involving computers find their way into 
more Florida law offices. 


CLYDE H. WILSON, JR. 
Chairman 


Consumer Protection Law 


The Consumer Protection Law Com- 
mittee continued the prior year’s empha- 
sis on three main areas. First, we pursued 
legislation to establish a citizens utility 
board in Florida. The “CUB” would be 
a new statewide organization of utility 
rate payers created to represent the inter- 
est of residential consumers in utility rate 
setting proceedings, not requiring any gov- 
ernmental funds and being a purely vol- 
untary organization. The committee 
endorsed such legislation unanimously, 
but during the past year, the Board of 
Governors of The Florida Bar declined 
to endorse the legislative proposal on 
the basis that the proposed legislation 
was not within the perview of The Florida 
Bar. 

Second, the committee proceeded with 
its TEL-LAW project aimed at improving 
the public image of the Bar and the need 


for basic citizen education. The system 
was patterned after a model TEL con- 
sumer program structured by the commit- 
tee’s chairman in his role as consumer 
advocate in Dade County. The committee 
was more successful with this endeavor. 
During this past year, the necessary 
approvals were obtained, and the Board 
of Governors gave its final approval to 
the substance and funding for the project. 
The committee will oversee its develop- 
ment and implementation with assistance 
from law schools throughout Florida and 
the staff of The Florida Bar. 

The third project involved the small 
claims assistance program. The commit- 
tee chairman has implemented a series 
of seminars on a regular basis in metro- 
politan Dade County, and the committee 
indicated its interest in expanding this 
program to other areas of the state. 
During the past year, the program has 
been successfully implemented in Palm 
Beach County and is expected to continue 
on a regular basis there. Other committee 
members are expected to pursue similar 
operations in their areas of the state. 

Finally, the committee spent consider- 
able time at its last meeting identifying 
substantive areas of consumer protection 
law which the committee wishes to address 
during the next year. These include study 
and possible revision of the “Little FTC 
Act” and other related provisions. 

This year provided us with an oppor- 
tunity to include the goals set when I 
assumed the chairmanship of the commit- 
tee two years ago, and I am grateful 
for the opportunity to have served and 
for the successes we have had with regard 
to the TEL-LAW and small claims 
assistance programs. 


WALTER T. DARTLAND 
Chairman 


Continuing Legal 
Education 


The focus of the CLE Committee 
during 1985-86 has been two-fold in light 
of an impending education requirement 
for Bar members. The upgrading of course 
quality and accessibility of programs were 
issues that dominated discussion of the 
meetings held under my chairmanship. 

Patrick J. Casey of Palm Beach chaired 
the subcommittee for Long Range Plan- 
ning/ Master Plan/ Mandatory CLE. This 
subcommittee was charged with the task 


of developing specific features of a “free 
CLE seminar” for Bar members to satisfy 
some if not all, of their education require- 
ment after implementation of the plan. 
Several options were offered to the Board 
of Governors with the Board accepting 
the creation of a videotape program that 
would be available at no cost to local 
bar associations for presentation to their 
members. The Long Range Planning/ 
Master Plan/MCLE Committee also 
worked with the sections and committees 
to develop a viable three-year master plan 
of programming. The master plan will 
become more important with the imple- 
mentation of mandatory CLE to ensure 
that all Bar members can satisfy their 
education requirement by attending 
courses in their specialty areas. 

Davisson Dunlap, Jr., of Tallahassee 
did a fine job again this year as chairman 
of the Publications Subcommittee. Under 
Dave’s chairmanship, the CLE publica- 
tions department published four supple- 
ments, four new editions, three new titles 
and one revised rules pamphlet. Other 
projects undertaken by the subcommittee 
included the publication of “Ethical Guide- 


lines for Legal Secretaries,” authored by 
Russell Troutman and a joint project 
with the Young Lawyers Section to pro- 
duce word processing disks for the forms 
in Legal Forms and Worksheets. 

The Special Projects Subcommittee, 
chaired by John-Edward Alley of Tampa, 


concentrated its efforts on improving the 


course evaluation and speaker retrieval 
systems to upgrade the overall quality 
of course presentations. The subcommittee 
also considered alternative sale and rental 
arrangements for video and audio tapes 
to make seminars available to a larger 
population of the Bar. Alley’s subcom- 
mittee was responsible for overseeing the 
Bar’s affiliation with two satellite net- 
works to bring national CLE program- 
ming to Tallahassee, Tampa and Miami. 

Eric Eggen of Pensacola chaired the 
Programs Subcommittee which consid- 
ered such items as cosponsorship policies 
between sections and outside entities, 
honorarium payments for faculty mem- 
bers and many requests from sections 
and committees throughout the year to 
add or amend programs on the CLE 
schedule. 
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Through the assistance of the sponsor- 
ing sections and committees, the commit- 
tee had a successful year in the presenta- 
tion of 78 courses and production of 11 
programs specifically for the midyear 
meeting. 

The committee continues to make a 
diligent effort to promote good relations 
with the sections so that The Florida 
Bar’s continuing legal education program 
will be ready to meet the increased 
demands of mandatory CLE and cer- 
tification. The committee will continue 
these efforts during the next Bar year 
to ensure that the goal of quality educa- 
tion at the most reasonable cost is main- 
tained. 


LEONARD E. IRELAND, JR. 
Chairman 


Corrections 


The Corrections Committee has been 
extremely active this year. At last year’s 
annual meeting in Boca Raton the incom- 
ing committee members voted to establish 
the following subcommittees to work on 
this year’s business: Legislation, Continu- 
ing Legal Education, Parole, Rehabilita- 
tion and Education, Privatization, Fac- 
tories Within Fences, and Inmate Griev- 
ance Procedure. 

Legislation. Legislation was a high pri- 
ority for this year’s committee. A “stepped- 
up” schedule was devised so any proposed 
legislation could clear the committee and 
be approved by the Board of Governors 
well in advance of the legislative session. 
Three pieces of legislation were eventually 
approved and presented to the legislature. 
This subcommittee proposed a new stat- 
ute, F.S. §951.26, which would require 
the reporting of special incidents (e.g., 
rapes, suicides, brutality, etc.) in county 
and municipal detention facilities, provide 
a timetable for reporting, define more 
clearly a special incident, provide criminal 
penalties for the failure to report, and 
require written Florida Department of 
Corrections investigation reports on the 
special incident. Randy Berg chaired the 
subcommittee. 

Continuing Legal Education. This 
subcommittee is presently finalizing a CLE 
program for lawyers and correctional 
officers. A budget has been approved 
and the program is scheduled for presenta- 
tion in October 1986. The subcommittee 
was chaired by Janice Kelly. 
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Parole. This subcommittee drafted two 
proposed statutes. One proposes that the 
legislature provide minimum and maxi- 
mum caseloads for probation supervision 
and provide for funding based upon Crim- 
inal Justice Estimating Conference esti- 
mates of the annual increase in proba- 
tioners under supervision. The other 
would allow an attorney or qualified 
representative access to the pre- and post- 
sentence investigation reports contained 
at the Department of Corrections’ inmate 
record. Both statutes were approved for 
committee lobbying by the Board of Gov- 
ernors. The subcommittee is presently 
working on a position paper on the future 
of Florida’s Parole and Probation Com- 
mission which is scheduled to be sunsetted. 
The subcommittee was chaired by Judge 
Steven Robinson. 

Rehabilitation and Education. This 
subcommittee primarily focused on the 
status of Department of Corrections’ pro- 
grams directed toward drug and alcohol 
rehabilitation. They were particularly inter- 
ested in an eight-week program they dis- 
covered at Cross City Correctional Insti- 
tution and intend to promote it through- 
out the state if the committee approves. 
The subcommittee was chaired by Basil 
Dalack. 


Privatization. This subcommittee is inves- 
tigating a relatively new phenomenon in 
corrections—privatization. The concept in- 
volves the wholesale replacement of the 
government running prisons and jails by 
private industry. It is working on an article 
on the subject for The Florida Bar Jour- 
nal. Joe Jordan chaired this subcommit- 
tee. 

Factories Within Fences. This subcom- 
mittee got off to an interesting start by 
organizing a tour of “seven prisons in 
two days” last September. The tour pri- 
marily focused on an examination of 
Florida’s prison industries program oper- 
ated by PRIDE, Inc. The subcommittee 
is working with PRIDE toward improv- 
ing the program. Judge Frank Kaney 
chaired this subcommittee and organized 
the tour. 

Inmate Grievance Procedure. This 
subcommittee continued work on improv- 
ing Florida’s inmate grievance procedure 
process. The subcommittee attempted to 
draft legislation, long a goal of the com- 
mittee, which would require the Depart- 
ment of Corrections to utilize outside 
factfinders from the Department of Admin- 
istrative Hearings to process inmate griev- 
ances at the appellate level. Although 
the matter failed, the subcommittee 


intends to revisit the issue next year. 
Anne Spitzer chaired this subcommittee. 

Other Business. Although the commit- 
tee did not continue last year’s medical 
care in prisons subcommittee, it neverthe- 
less continued to monitor the situation. 
Robert Cullen, monitor to the U.S. 
District Court in Costello v. Wainwright, 
addressed the committee at its midyear 
meeting. Cullen requested the commit- 
tee’s assistance in keeping the court and 
plaintiffs’ attorneys apprised of the deliv- 
ery of medical care in prison and to 
assist with legislation once the matter 
is at issue. 


RANDALL C. BERG, JR. 
Chairman 


Delivery of 
Legal Services 


The Delivery of Legal Services Com- 
mittee deals with all issues pertaining to 
access to the legal system in Florida, 
primarily on behalf of poor persons and 
the middle class, but also on behalf of 
all citizens. 

The most outstanding accomplishment 
of the committee this year is the publica- 
tion of a special issue of The Florida 
Bar Journal in December 1985 on the 
progress Florida has made in maintaining 
justice through pro bono legal services. 
This issue of the Journal has been widely 
distributed and has resulted in The Florida 
Bar being recognized by others through- 
out the United States as the nation’s 
leader in pro bono activities. The issue 
contains a thought-provoking introduc- 
tion by former ABA and Florida Bar 
president, William Reese Smith, Jr., and 
focuses on existing pro bono programs 
to not only speak with pride about 
Florida’s leadership in pro bono but encour- 
age those not yet involved to become 
involved. Although the issue was a com- 
mittee project, Catherine Novack, as guest 
editor, is responsible for its being pub- 
lished. 

Through Marcia Cypen, the committee 
has presented to the Board of Governors 
a special practice rule which would allow 
legal aid attorneys moving to Florida 
to work in legal aid programs under the 
supervision of a Florida attorney while 
awaiting bar examination results. As this 
report is being prepared, final negotia- 
tions are being conducted with the Florida 
Board of Bar Examiners, and it is anti- 


cipated the Board will act favorably on 
this rule by the time this report is pub- 
lished. It will then be necessary to petition 
the Florida Supreme Court to amend 
the Integration Rule. 

The committee is continuing its work 
on plain language in court forms, rules 
and statutes. A simplified summons for 
use in tenant eviction proceedings is still 
pending before the Civil Procedures Rules 
Committee, and Terry Ackert is chair 
of a subcommittee working on a statutory 
will. 

Another major project has been to 
prepare all of the forms necessary for 
implementation of the emeritus attorneys 
pro bono participation program. The com- 
mittee is working with groups of retired 
attorneys to identify attorneys who are 
able and willing to practice under this 
rule. 

The committee is continuing its survey 
of alternate dispute resolution programs 
and evaluated the mandatory court 
annexed mediation bill for the Legislation 
Committee of the Board of Governors. 

The committee, through Jeff Barker, 
prepared a position paper on the proposed 
standards for providers of legal assistance 
to the poor prepared by the American 
Bar Association’s standing committee on 
legal and indigent defendants, and is con- 
tinuing its study of these standards. 

The committee initiated discussions 
regarding the possible formation of a 
Florida Bar public interest law section. 
The various public interest committees 
decided not to form a section; however, 
they established a procedure of annual 
meetings of the committee chairs and 
exchange of committee minutes so all 
public interest law committees will be 
aware of what the others are doing. 


Russ Carlisle was appointed chair of 
a subcommittee to study implementation 
of the recommendations of the Special 
Commission on Access to the Legal 
System, including IOTA recruitment and 
mandatory IOTA. 

The committee also agreed to work 
closely with the newly formed committee 
of the Board of Governors which is study- 
ing issues related to access to the legal 
system, and President Pat Emmanuel is 
considering appointment of a committee 
member as an ex officio member of the 
Board’s committee. 


CHUCK STEPTER 
Chairman 


Disability Law 


The Disability Law Committee is 
intensely involved with the legal problems 
of disabled people. Approximately one- 
third of the committee roster is vigorously 
involved in educating other committee 
members as to the new developments 
in the whole spectrum of the rapidly 
growing field of law concerning the dis- 
abled. 

The committee has held four meetings 
in the 1985-86 Bar year. At each meeting 
reports were given on the latest legal 
developments in the field of disability 
law for the continuing education of the 
members. Areas discussed in depth include 
zoning discrimination, cases and prospec- 
tive legislation, developments in the 
Social Security regulations and laws 
pertaining to the disabled, cost reim- 
bursement practices of the State of Florida 
and deprivation of rights of handicapped 


people within the corrections system. 

A long-standing project of the commit- 
tee, the CLE Manual of Disability Law 
has been revived and the first publication 
of articles are expected to begin by 
September 1, 1986. 

The committee has agreed to sponsor 
a miniseminar on disability law in con- 
junction with the annual meeting on June 
20 in Orlando. Subjects that will be dis- 
cussed are zoning discriminations against 
the handicapped, estate planning for hand- 
icapped people and their families and 
education rights of the handicapped. CLE 
credit may be earned. 

The members of the committee obtained 
sponsors for The Florida Bar bill on 
public guardianship. The committee is 
effectively assisting the Bar’s efforts in 
lobbying for passage of this bill. 

A major project of the committee is 
drafting a comprehensive reform bill of 
Florida’s guardianship statute. It is anti- 
cipated that the changes proposed by 
the committee will be under heavy dis- 
cussion by the various segments of the 
Bar, as well as interested groups of the 
public at large. The committee approaches 
the new Bar year with enthusiasm as it 
addresses the legal problems of disabled 
citizens in Florida. 


LEO PLOTKIN 
Chairman 


Committee on the Elderly 


The Committee on the Elderly’s pri- 
mary focus during the 1985-1986 Bar year 
has been to sponsor an issue of The 
Florida Bar Journal devoted primarily 
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to elderly law issues. Although the 
Editorial Board of the Journal was unwill- 
ing to authorize a “special issue,” the 
board has encouraged the committee to 
propose a “theme issue.” Work on this 
project continues. 

The Committee on the Elderly estab- 
lished a legislative subcommittee designed 
to screen proposed state and federal leg- 
islation of interest to the committee mem- 
bers and to provide members with copies 
of such legislation through the year. In 
addition, the legislative subcommittee is 
available to respond to inquiries on legis- 
lative matters. 

Finally, the committee is in the early 
stages of developing a brochure that would 
outline the procedures to be followed 
in setting up a senior law fair. A question- 
naire will be distributed to appropriate 
groups to determine whether there is a 
need for such a document. 

The work of the Committee on the 
Elderly for the last two years has been 
largely carried out by a small core of 
devoted members who are committed to 
this practice area. Hopefully, active mem- 
bership in the committee will continue 
to grow over the next several years in 
light of Florida’s burgeoning elderly pop- 
ulation. 


ROBERT LEE RHODES, JR. 
Chairman 


Eminent Domain 


The 1985-1986 year began with the 
preparation of a new Florida Eminent 
Domain Practice Manual. At this writing, 
the drafts have all been completed and 
reviewed by the committee and we look 
forward to having the new book in 
production by year’s end. 

Several of the members of our commit- 
tee have been actively involved in the 
legislative considerations of eminent 
domain legislation. Since the committee 
consists of members who serve both 
condemnors and condemnees, there is 
active debate among the membership con- 
cerning nearly every proposed legislation. 

The committee plans to meet at its 
annual meeting at The Florida Bar Con- 
vention and to discuss the implementa- 
tion of an eminent domain practice 
seminar which, hopefully, will coincide 
with the publication of the new manual. 


BRIAN P. PATCHEN 
Chairman 


26 THE FLORIDA BAR JOURNAL/JUNE 1986 


Energy Law 


The Energy Law Committee experi- 
enced a most productive period during 
the 1985-86 year, due to the efforts and 
energy of dedicated members. The com- 
mittee has demonstrated a sense of pur- 
pose and a spirit of determination which 
is certain to propel it to even greater 
productivity in the future. 

Energy is and will continue to be a 
subject of controversy and concern to 
the members of The Florida Bar and 
the state’s citizenry in spite of the recent 
decline in oil prices. The importance of 
energy in our society is obvious and takes 
on even greater meaning in the context 
of topics such as growth management, 
building energy efficiency standard, and 
alternative energy resources. The Energy 
Law Committee is dedicated to. providing 
a conduit for information and commu- 
nication on energy law issues. 

During 1985-86, several notable objec- 
tives were established and accomplished: 

Newsletter. The Energy Law Commit- 
tee began work on a newsletter early 
in the 1984-85 year as a means of fulfilling 
the mandate to provide a conduit for 
information to members of the Bar. The 
inaugural issue was published in early 
1985, with a subsequent issue later in 
the year. It is distributed to Energy Law 
Committee members, Bar section and com- 
mittee chairmen, and to any interested 
party upon request. The newsletter will 
serve as a valuable source of information 
relative to energy law issues, and the 
committee encourages Bar members to 
submit items of interest for publication. 

CLE Program: During 1985, the com- 
mittee presented a three-hour CLE pro- 
gram entitled “Introduction to Energy 
Law Issues Seminar.” The program con- 
sisted of lectures by leading experts in 
the field of energy law, including repre- 
sentatives of the legislature; Public Ser- 
vice Commission; Governor’s Energy 
Office; Tampa Electric Company; and the 
Center for Governmental Responsibility. 
Although attendance was below the com- 
mittee’s expectations, steps are being taken 
to assure more extensive publicity and 
greater attendance at subsequent pro- 
grams. The committee is dedicated to 
annual CLE presentations to fulfill its 
function as an information resource. 

Poster Session: During the 1986 Mid- 
year Meeting of the Bar, the committee 
conducted a poster session which ad- 


dressed various energy issues through the 
use of visual and graphic displays. The 
poster session was well received by mem- 
bers of the Bar due to the high quality 
of the displays and hard work of commit- 
tee members. Building upon its initial 
success, the committee will host a second 
poster session at the 1986 annual meeting 
in June. The committee is seeking mem- 
bers to participate in the June program. 
All Bar members are encouraged to attend. 

Energy Issues Forum: An annual 
“Energy Issues Forum” is being planned 
to expand the breadth of communication 
to law makers, regulators, the Bar, indus- 
try, consumers and other interests. The 
success of this program will depend on 
the attendance of the state’s legislators, 
regulators, members of the Bar, and other 
policymakers capable of addressing and 
resolving the issues raised. If the inaugu- 
ral program planned for late 1986 or 
early 1987 is well received, future energy 
issues forum presentations will be sched- 
uled annually for the February-March 
time frame prior to the annual sessions 
of the Florida Legislature. 

Disney World Tour: A tour of “under- 
ground” Walt Disney World (WDW) is 
being sponsored by the committee during 
the 1986 annual meeting in June. The 
tour promises to be an outstanding energy 
education opportunity, featuring WDW’s 
energy conservation and energy recov- 
ery/ generation technologies as applied to 
the Magic Kingdom and Epcot. 

Committee Liaisons: The committee has 
initiated activities directed toward the estab- 
lishment of liaison relationships with other 
sections/committees of the Bar and with 
related professions such as the Florida 
Engineering Society (FES). Plans are under- 
way for a joint meeting of the Energy 
Law Committee and the Energy Commit- 
tee of the FES. 

Additional Planning: Depending on the 
response of the Bar and the citizenry 
to the ongoing and planned activities of 
the committee, efforts may be undertaken 
to initiate the process of converting the 
committee to a section of the Bar and 
to initiate efforts for approval of designa- 
tion for the category entitled energy law. 

We encourage all Bar members inter- 
ested in energy law matters to become 
active participants in committee activities 
and the planning process. For further 
information concerning membership or 
activities, please contact the chairman. 


RICHARD A. ZAMBO 
Chairman 


Entertainment & Arts Law 


During the 1985-86 Bar year, the Enter- 
tainment and Arts Law Committee fo- 
cused its attention on two primary areas 
— education and legislation. 

The first of a continuing series of pro- 
grams to educate high school student 
athletes as to how to avoid jeopardizing 
their collegiate athletic eligibility was held 
at Palm Beach Junior College for public 
school students in the area. Several lead- 
ing private schools in the South Florida 
area have also expressed interest in the 
program. 

Another exciting CLE program was 
scheduled for May 29 and 30 in Miami 
and Tampa. Speakers will address the 
issues of motion picture financing; the 
attorney as literary agent; negotiating 
record contracts; considerations in repre- 
senting the foreign entertainer or athlete, 
part II; and management agreements. 

The Sports Subcommittee is consider- 
ing a program in which prominent pro- 
fessional athletes who reside in Florida 
will offer the benefit of their experience 
in areas such as promotions and en- 
dorsements, media appearances, money 
management, and other problems unique 
to their individual sport. 

The Sports Subcommittee has also under- 
taken to study the need for legislation 
requiring licensure of agents, managers 
and promoters. Included in these dis- 
cussions are issues such as attorney 
exemption from such licensing require- 
ments, the ban on attorney solicitation 
of nonlegal clients (athletes and enter- 
tainers), and the standards for such licens- 
ing. 


JERARD C. HELLER 
Chairman 


Government Lawyers 


The major issue for discussion by the 
Government Lawyer’s Committee was the 
effect of mandatory CLE on government 
attorneys. The results of a committee 
membership poll were mixed regarding 
the question of Bar-imposed mandatory 
CLE. 

Most of the committee members fav- 
ored mandatory CLE although some 
opposed it. Most in favor also found 
some qualifications, which primarily dealt 


with ease of access to the program and 
expense. A liberal attitude by the Bar 
toward activities which qualify for CLE 
credit was the major qualification. A letter 
was written to President Emmanuel on 
behalf of the committee expressing the 
results of the poll and the concerns of 
the government attorney. 

Other activities included establishing 
a liaison with the Local Government Law 
Section, review of the selected profession 
service for state employed attorneys and 
public records exemption for the govern- 
ment lawyer. Steps have also been taken 
to include articles in the Bar News or 
Bar Journal of particular interest to the 
government lawyer. 


ANTHONY JAMES SPALLA 
Chairman 


Group Insurance for 
Members of the Bar 


The Group Insurance for Members of 
the Bar Committee continues to review 
product proposals on behalf of the mem- 


bership. The committee has received propos- 
als on health, disability and life insurance 
programs for Bar members. 

The main emphasis this year has been 
on working with the currently endorsed 
health program to tailor the program 
to the needs of Bar members. The com- 
mittee has held several meetings with the 
agency and carrier and are confident that 
the current program is capable of meeting 
the needs of a majority of the Bar mem- 
bers. 

The committee meets at least three times 
a year to review endorsed programs and 
review proposals for insurance products. 


MICHAEL L. GRANGER 
Chairman 


Health Law 


The 1985-86 year has been productive 
as the result of a dedicated and hard 
working membership, and the efforts and 
contributions of our committee coordin- 
ator, Carol Vaught, and Board liaison, 
Elting Storms. The year began with a 
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committee preference survey, whereby 
each member could choose one or more 
of the existing subcommittees (Hospitals 
— Chair Karen Emmanuel; Other Insti- 
tutional Providers — Chair Bill Trickel; 
Negligence/ Malpractice — Chair Milt 
McKay; Health Care Professionals — 
Chair Roy Glass; and Regulatory Issues 
— Chair Paul Lambert). 

The subcommittees and committee as 
a whole established a primary objective 
for 1985-86: to facilitate communications 
among health law practitioners. The main 
vehicles were to be publication of the 
newsletter and sponsorship of seminars 
and forums. 

Thanks to Editor Bob McCurdy, the 
newsletter has flourished. Publications in 
August 1985 and January 1986 will be 
followed by a third edition scheduled 
for early June 1986. The subcommittee 
chairmen have been of great assistance 
in obtaining articles and the authors 
should be commended for their contri- 
butions. 

The objective of conducting seminars 
has been equally successful, thanks to 
the leadership of the respective chairmen 
of the committee’s three projects. In 
January, John Day arranged the HMO 
program presented at the midyear meet- 
ing which was well attended and well 
received. Also in January, Steve Turner 
arranged a meeting with officials of the 
DPR and DOI to discuss newly enacted 
legislation. Committee member Bob 
Miller prepared detailed minutes that will 
be published in the next newsletter for 
the benefit of members who could not 
attend in person the January forum in 
Tallahassee. Andrew Rock has planned 
the annual update of our health law survey 
to be held at the annual meeting in June. 
In addition to the speaking presentations, 
last year’s publication will be supple- 
mented and new topics added to the grow- 
ing edition on health law in Florida, one 
of the few publications available in this 
area. 

Attendance at the September and 
January meetings reflected the interest 
and commitment of the membership at 
large. Several significant actions were 
proposed and approved. Due to the size 
of the committee (in excess of 200 mem- 
bers), the membership elected an executive 
council to handle business between mem- 
bership meetings. In September, the mem- 
bers voted to survey the bar to ascertain 
interest in section status. In January, the 
members analyzed the results and voted 
to petition for such status upon com- 
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pletion of the requisite forms. That pro- 
ject is underway, together with work on 
a consent manual, materials regarding 
anatomical gifts and other matters. 

The Health Law Committee is one of 
the most recently established and largest 
committees of The Florida Bar. Past Chair- 
men Budd Cutler and Phil Blank began 
working toward establishing the commit- 
tee in October 1981 and continue to con- 
tribute substantially. The support and 
hard work of these two lawyers, the others 
specifically mentioned in this article, and 
the active members who are not named 
here through oversight or space limita- 
tions have culminated to make the 85-86 
year a success. It has been my pleasure 
to serve as chairman and I sincerely thank 
all committee members and Bar staff for 
their hard work, efforts and support. 
Thanks also to President Emmanuel for 
his time, guidance and assistance. 


BARBARA R. PANKAU 
Chairman 


Individual Rights 
and Responsibilities 


The Committee on Individual Rights 
and Responsibilities concentrated its 
efforts this year on legislative matters. 
Under the guidance of member Michael 
Mello, the committee studied and voted 
to support the “jury override” bill. The 
proposal would revise the death penalty 
statute to require that a jury recommenda- 
tion of mercy in capital cases be binding 
on the court. The bill was presented to 
the Bar’s Legislation Committee, which 
recommended that the Board of Gov- 
ernors support it. The Board approved 
lobbying efforts by The Florida Bar in 
active support of the jury override bill 
during the 1986 session. 

The second bill supported by the com- 
mittee was drafted by Abbey Hairston’s 
Subcommittee on Employee Rights. The 
original proposal would have created a 
cause of action for any employee wrong- 
fully terminated for notifying authorities 
of illegal activities conducted by his or 
her employer. Opposition from the Cor- 
poration, Banking and Business Law Sec- 
tion resulted in a revision to the bill 
which limited its applicability to public 
employees. The Individual Rights Com- 
mittee received approval from the Board 
of Governors to lobby for the revised 
proposal. 


Other issues studied by the committee 
this year included the rights of AIDS 
victims. Member Allen Terl provided the 
committee with specific instances of dis- 
crimination against AIDS victims and 
agreed to chair a subcommittee to deter- 
mine how the committee can most effec- 
tively minimize this threat to individual 
rights. 

The three substantive areas of greatest 
interest to members continue to be pri- 
vacy rights, employees’ rights, and indi- 
vidual rights in medical matters. Other 
issues discussed during this year’s com- 
mittee meetings were children’s rights, vic- 
tims’ rights, the rights of aliens, and 
collateral appeals in capital cases. 

In January, the committee voted to 
support both legislative and judicial efforts 
to prohibit the imposition of the death 
penalty on defendants under the age of 
18. This issue has been agendaed for 
future study and action. 

The scope of the term “privacy rights” 
has made it difficult for the committee 
to focus its efforts in this area. Specific 
issues of interest to members include com- 
puter intrusion, fingerprinting of children, 
and mandatory lie detector tests. The 
committee will continue to study these 
issues. 

The committee rejected a suggestion 
that a public interest section be formed 
within the Bar and voted that individual 
rights and responsibilities remain a standing 
committee. Similarly situated committees 
adopted the same position. 

The committee has discussed forming 
a subcommittee on the responsibility of 
attorneys to apprise the public of both 
their responsibilities and rights as citizens. 
It is hoped that this project will gain 
momentum in the coming year. 

Members who have actively participated 
in the committee’s work this year have 
found that participation to be extremely 
rewarding. 


MARGOT PEQUIGNOT 
Chair 
Judicial Evaluation 


The Model Judicial Preference Poll can 
now be employed by local bar associa- 
tions, using tabulation resources of The 
Florida Bar on a computerized format. 
The revised Model Preference Poll Hand- 
book is being provided to local bar asso- 
ciations at this time. 
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The Florida Bar will conduct a prefer- 
ence poll relating to all Supreme Court 
justices and district court judges up for 
merit retention. The computerized format 
will be employed. Computerization of poll 
tabulation procedures is expected to cut 
the expense of conducting polls. 

The committee has made a preliminary 
review of the 1985 ABA Guidelines on 
Judicial Evaluation in the context of the 
committee’s on-going work. The commit- 
tee believes that its current proposed pro- 
gram of judicial evaluation of trial judges 
complies fully with the substantive goals 
of the ABA guidelines. 

The committee is still working to pro- 
duce a procedure for collecting evaluative 
data easily and reliably, which the com- 
mittee deems to be crucial to success. 
Whether this will ultimately require a 
mandate of the Florida Supreme Court, 
which the ABA guidelines seem to recom- 
mend, or may be accomplished volun- 
tarily by local bar associations as are 
the bar polls, is undecided. The commit- 
tee expects to make a report and recom- 
mendation within the next year. 

The committee has not begun work 
on an appellate judge evaluation pro- 
gram. Although appellate evaluation is 
planned and is called for by the ABA 
guidelines, the committee believes it desir- 
able to try out a trial judge program 
first. The committee intends to continue 
on this course and begin the appellate 
phase sometime next year. 

The ABA guidelines came as no sur- 
prise. Under directions from the Board 
of Governors the committee has worked 
for several years to develop a plan to 
evaluate judicial performance. The pur- 
pose is to augment the opinions and 
impressions obtained in the well accepted 
judicial poll with reliable data on the 
actual performance of judges. The goal 
is to assist judges in improving perfor- 
mance and to enable lawyers to assess 
judicial performance more thoroughly and 
reliably. As a part of its work, the com- 
mittee surveyed all Florida judges and 
lawyers for guidance on appropriate goals, 
evaluative criteria and procedures. The 
results of these surveys were published 
in two issues of The Florida Bar Journal. 
(June 1983 and June 1984) The substantive 
conclusions reported in those articles are 
in strong agreement with the ABA guide- 
lines. 

Over the past year or two the commit- 
tee exchanged information with the spe- 
cial ABA committee that prepared the 
recommendations that evolved into the 


ABA guidelines. A representative of the 
committee, at the request of former 
Florida Bar President William O. Henry, 
reviewed and commented upon the pro- 
posed ABA guidelines before their adop- 
tion. The committee has prepared a nine- 
point evaluation form that it is now seek- 
ing to test in a local Florida jurisdiction. 

The form seeks information about a 
judge’s attentiveness, timeliness of deci- 
sions, common sense, diligence, availabil- 
ity and punctuality, neutrality and objectiv- 
ity, knowledge of applicable law, sound- 
ness of analysis, judicial demeanor, and 
influence of irrelevant considerations (e.g., 
identity of counsel, race, religion, politics, 
etc.) 

The form is designed for use by lawyers 
to evaluate the judges performance at 
the time a judge takes final action by 
judgment, settlement or the like in a dis- 
puted matter. The aggregation and statis- 
tical compilation of numerous evaluations 
from many lawyers (both winners and 
losers in each matter) and cases will pro- 
vide the evaluation of the judge’s overall 
performance. The theory is that perfor- 
mance is better adjudged by the summed 
evaluations of many particular perform- 
ances than by remote impressions of gen- 
eral performance. This strategy and the 
proposed form are in close agreement 
with the ABA guidelines. 

Success of the program depends 
upon producing an evaluative instru- 
ment that lawyers will find quickly com- 
prehensible and easily marked. The 


cess also depends upon having a reliable 
and secure procedure for obtaining the 
evaluative data. The committee has devel- 
oped a conceptual plan for accomplishing 
this yet to be unrefined in detail and 
tested in practice. A test of the basic 
plan is now being arranged with a local 
bar association and chief judge of the 
circuit. If this goes as hoped, the commit- 
tee will make a report of the effectiveness 
of the form and of the pilot procedure 
within the next year. 

The Judicial Evaluation Committee has 
long recognized that polls should only 
be used to survey the opinion of lawyers 
and then hold the results out to be simply 
that ...asummary of opinion of lawyers, 
limiting opinion to approval or disap- 
proval, preference or lack of preference, 
favoring or not favoring retention. When 
it comes to evaluating the performance 
of a sitting judge, the survey must be 
limited to those lawyers who actually 
appear before the judge and have per- 
sonal knowledge of that performance. The 
ABA guidelines, the survey of the judges 
and lawyers of the state conducted in 
1983 and 1984 by the Judicial Evaluation 
Committee and the work of the commit- 
tee as reflected in its work products, all 
flow from this prudent conclusion. 1987 
and 1988 should demonstrate The Florida 
Bar’s progress in producing high quality 
judicial evaluation. 


RONALD ALEXANDER CYRIL 
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Judicial Nominating 
Procedures 


This committee devoted its efforts this 
past year in sponsoring the 11th Institute 
for Judicial Nominating Commissioners 
at the January midyear meeting of the 
Bar in Orlando. The institute centered 
around effective means of interviewing 
so as to select the best qualified can- 
didates and how to prevent discrimina- 
tion in the interviewing process. The 
institute was well attended both by lawyer 
and nonlawyer commissioners and by com- 
mittee members. Larry Major chaired the 
institute. 

Ellen Freidin and Hal Knecht assumed 
joint responsibility for revising and updat- 
ing the application form used by can- 
didates for judicial office. The previous 
form was outdated and the committee 
felt that a revision was necessary to require 
more detailed information and to format 
better the information provided to judicial 
nominating commissioners. 

The third area of work by the commit- 
tee was a study of the constitutional and 
statutory requirements for nomination 
and review of workers’ compensation 
deputy commissioners. The D.C.A. nom- 
inating commissions nominate and 
review deputy commissioners and the com- 
mittee felt that there may be a conflict 
between the constitutional and statutory 
provisions on this subject, requiring a 
statutory change. This project was under- 
taken by Tom Schultz. 

The committee intends to complete this 
year its work on the application for 
judicial office and the review of the work- 
ers’ compensation deputy commissioners 
nominating and review process. 


HUME F. COLEMAN 
Chairman 


Juvenile Procedure Rules 


The committee is in the second year 
of the four-year cycle for rule changes. 

Since a major revision of the rules 
was effective January 1, 1985, one goal 
of this committee for this Bar year was 
to focus on those appellate cases involv- 
ing juvenile rules since the revision, as 
well as those rules for which the commit- 
tee has received letters regarding prob- 
lems and changes needed. Four subcom- 
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mittees are working on ways to accomplish 
this goal. 

Another goal was to prepare proposed 
rules needed before the regular fourth-year 
presentation of proposed changes. The 
main focus in this area is on the various 
statute changes involving child witnesses. 
A special subcommittee is working on 
drafts of proposed rules needed to accom- 
plish this goal. 

The committee welcomes written input 
from anyone regarding a needed rule, 
or a change in an existing rule. 


ART JOHNSTON 
Chairman 


Lawyers Professional 
Liability Insurance 


This subcommittee has been very active 
this year in trying to find a solution to 
the limited availability and high cost of 
professional liability insurance. 

The property and casualty insurers main- 
tain that continued high losses and a 
reduction in investment income are the 
causes of the current problem, claiming 
that high losses are the paramount factor. 
Whatever the cause, the subcommittee 
has spent many hours seeking a solution. 
We have met with representatives of the 
Insurance Commissioner’s Office and rep- 
resentatives of all facets of the industry: 
company officers, insurance brokers and 
agents and reinsurance representatives. 

The committee surveyed one-third of 
the membership to determine attitudes 
about the problem. Most members are 
insured and will continue to remain 
insured regardless of price. Most of you 
regard price as the key issue and are 
not as concerned with continued avail- 
ability and stability. A large percentage 
of Bar members are interested in capital- 
izing a member-owned insurance com- 
pany. 

The committee is working closely with 
a domestic insurance company to develop 
a program where the domestic insurer 
and a member-owned insurer would share 
equally in the risk or reward of providing 
a stable liability insurance program for 
members of the Bar. The committee will 
continue its efforts on behalf of Bar mem- 
bers to resolve the problem. 

The Florida Bar News will continue 
to be your quickest and most informed 
source of committee progress. 


RAY FERRERO, JR. 
Chairman 


Lawyer Referral Service 


The primary purpose of the Lawyer 
Referral Service Committee is to develop 
and implement activities which will 
enhance the delivery of legal services to 
all segments of society. While the services 
of the state LRS office are available to 
any person who contacts them, the major- 
ity of the persons dealt with are from 
middle and low income groups. Besides 
the volunteer lawyers and laypersons who 
serve on the committee, the LRS staff 
has two persons employed by The Florida 
Bar who operate the service on a day-to- 
day basis. 

The Statewide Lawyer Referral Service 
made 14,733 referrals to panel attorneys 
in 1985. The major areas for these referrals 
were 4,054 in domestic law; 1,419 in crim- 
inal law; 1,241 in negligence-personal 
injury law; 1,002 in real estate law; and 
668 in consumer law. In addition to these 
direct referrals, a daily average of 35 
callers were provided information or 
directed to local lawyer referral services, 
legal aid offices and other agencies. 

In addition to such services provided 
to the public, the Lawyer Referral Service 
handles the SCOPE referral program, 
which was developed by the Young Law- 
yers Section, and the Silent Partner Pro- 
gram. Under these two programs approx- 
imately 100 referrals were made by the 
service. 


The major activity of the committee 
during the year has been the work with 
the special committee on LRS to allow 
lawyer participation in nonlawyer oper- 
ated referral services. The culmination 
of this effort has been the submission 
of an extensive revision of the Integration 
Rule and Bylaws of The Florida Bar, 
now pending approval before the Florida 
Supreme Court. It is expected that this 
proposed change will be approved by 
the court before July 1986. 


While awaiting the approval of the court 
on the Integration Rule changes, the com- 
mittee has begun the development of stand- 
ards and guidelines for the operation of 
state and local referral services. The com- 
mittee expects to be more active in future 
operations of the state and local LRS 
programs under the proposed rule change. 
Once the final rule change has been 
ordered by the court, the committee will 
move to finalize the operating procedures 
and standards. 

Other incidental matters handled by 


the committee have been a recommenda- 
tion to The Florida Bar president to 
change the makeup and appointment of 
committee membership, consultation with 
telephone companies over placement of 
LRS ads, and dealing with correspon- 
dence from panel members and other 
lawyers. 

Future efforts of the committee include 
plans to expand panel membership in 
some areas served by the statewide ser- 
vice, final drafting and implementation 
of the standards and guidelines, and a 
final report to the Board of Governors 
on the suggestions made by the Program 
Evaluation Committee in 1985. 


WALTER S. CRUMBLEY 
Chairman 


Legal Needs of Children 


This year the committee was trans- 
formed from a special committee to a 
standing committee, hopefully providing 
it the lifeblood of new members to replace 
those who make their individual and col- 
lective contributions as members. 

We continued to apply the “pass-fail” 
self-evaluation test adopted when the com- 
mittee was founded; our “passing” taking 
place when specific projects are developed 
and implemented. 

Our subcommittees and task forces 
include those concerned with adoption, 
guardians ad litem, child abuse, drug and 
alcohol abuse, parenting and other aspects 
of children caught up in dissolution, leg- 
islation, parenting education, the Gov- 
ernor’s Constituency for Children. 

The adoption subcommittee’s goal has 
been to urge a legislative committee’s over- 
sight examination of the implementation 
and monitoring of intermediary adoption 
under F.S. Ch. 63. Our chairperson, Jean 
S. Price, testified before a House HRS 
subcommittee. 

The education subcommittee, which is 
like the other subcommittees in its 
interdiscipline composition, has directed 
itself to the following areas with which 
parenting education should be concerned: 

1. Respect for the worth and dignity 
of each person; 

2. Encouragement of parents to provide 
opportunities for decisionmaking, within 
limits, by children; 

3. Knowledge of children’s normal 
growth patterns, behavior, and misbe- 
havior; 


4. Alternative strategies for promoting 
children’s acceptable behavior and for 
positively handling children’s misbehavior; 


5. Skill in effectively communicating 
and expressing feelings and decisions and 
respecting the listener; 

6. Knowledge of ways to respond 
effectively to the cognitive, emotional, 
and social needs and potential of children; 

7. Knowledge of family and community 
resources to prevent and solve problems. 


The objectives of the subcommittee are 
as follows: 

1. Encourage passage of public policies 
on parenting education for students in 
grades K-8; 

2. Increase publicity on parenting educa- 
tion; 

3. Prevent child abuse and neglect 
by promoting parenting education for all 
school-aged children, K-12, beginning July 
1, 1987; 

4. Collect and disseminate informa- 
tion on existing parenting education pro- 
grams in Florida; 

5. Increase parenting education oppor- 
tunities for parents of public school chil- 
dren (S. 230; F.S. 2311(4)(n)), “in order 
to strengthen the role of the family and 
the home in the education process and 
to develop a cooperative relationship 
between the family, the home, and the 
school”; 


6. Encourage schools and other agen- 
cies to enlarge existing parenting educa- 
tion activities; 

7. Determine and provide ways to 
increase parenting education opportunities 
for parents of children not enrolled in 
public schools; 

8. Assist schools by providing resource 
people for the .5 credit life management 
skills course required of all high school 
students; 

9. Provide a resource list of lawyers 
and judges who are willing to serve as 
unpaid consultants and/or lecturers to 
programs on legal issues relative to 
parenting; 

10. Encourage passage of adequate 
funds for parenting education in schools; 

11. Respect the rights of parents. 

The implementation strategies include: 

1. Working to develop public policies 
for life skills programs for grades K-8; 

2. Developing and disseminating bro- 
chures on parenting education as a means 
of informing the public and of increasing 
activities in public and nonpublic schools; 

3. Providing a parenting education ses- 
sion at appropriate conferences on child 
abuse and neglect prevention through 
parenting education; 

4. Collecting and distributing informa- 
tion on parenting education and provid- 
ing a contact person; 

5. Developing and distributing a list 
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of legal resource people for school use. 

The Education Subcommittee studied 
the needs for character education pro- 
grams in our state school system by sur- 
veying every superintendent of public 
instruction in the state. We found fewer 
than 10 programs in place. The Board 
of Governors on motion endorsed the 
concept of character education in our 
public school system. A character educa- 
tion curriculum was reviewed by the state 
Department of Education curriculum 
director and approved for law related 
education minigrants. A curriculum pack- 
age was subsequently turned over to the 
Youth and the Law Committee and 
approved by their committee. We are now 
focusing on reviewing the need for a viable 
parenting program in our public school 
system. 

We have continued to “network” with 
other organizations and institutions includ- 
ing: 

(a) The Florida Department of Law 
Enforcement, participating in its task force 
which led to the publication of the Florida 
Juvenile Handbook, prepared for law 
enforcement officers. This handbook may 
be a role model for all other states. 

(b) The ABA Family Law Section’s 
Task Force on the Needs of Children, 
participating in the ABA’s national pro- 
grams on children in Washington, D.C., 
and providing- law students throughout 
the country with suggested programs. 

(c) Other state bar associations. 
Massachusetts, following the lead of 
Florida created a children’s commission 
this year, under joint sponsorship of the 
bar and the Governor. 

(d) Local, bar associations throughout 
Florida, encouraging local projects to ben- 
efit the children of each county. 

(e) Our national legislative representa- 
tives, successfully urging senatorial recog- 
nition of the late Dr. C. Henry Kempe, 
who first diagnosed the battered child 
syndrome in 1982, and whose child pro- 
tection team was the first in the nation 
and the role model for Florida. 

(f) The National Council of Juvenile 
and Family Court Judges, participating 
in its national child custody decision- 
making program. 

(g) The law schools of Florida, suggest- 
ing topics and course material for chil- 
dren’s rights. 

(h) The community colleges of Florida, 
learning what preventive support pro- 
grams exist for children and parents and 
encouraging others to initiate similar 
responsive programs. 


(i) The pediatricians of Florida, encour- 
aging their interdiscipline participation. 

(j) The psychologists of Florida, par- 
ticipating in a University of Florida 
research project to analyze custody deci- 
sions and sharing their concern for medi- 
ation of children’s issues in lieu of 
adversarial dissolution proceedings. 


HUGH S. GLICKSTEIN 
Chairman 


Long Range Planning 


Over the past year, the Long Range 
Planning Committee has monitored the 
status of the recommendations in the long 
range planning report of 1984 and dis- 
cussed new strategic planning issues to 
analyze during the interim in the five-year 
planning cycle. 

Of the 71 recommendations in the long 
range plan, The Florida Bar Board of 
Governors has approved 41 recommenda- 
tions, the executive director has taken 
action on 22 recommendations and 22 
other recommendations are under study 
by various Bar committees under the 
direction of the Board of Governors. Only 
one recommendation has been rejected 
by the Board. 

The Long Range Planning Committee, 
after input from other committees, sec- 
tions, voluntary bars and the Board of 
Governors, has begun its problem identi- 
fication phase of three new and important 
long range planning issues: Inactive vs. 
active membership status; professional- 
ism and the business side of law practice; 
and Bar presidential elections. 

The committee, with staff assistance, 
has received information from 46 other 
state bars, both integrated and voluntary, 
on their activities in these three areas. 
During the next year, the committee will 
be divided into three subcommittees to 
review these matters in great detail. 

During the late spring and early summer 
of this year, the committee will conduct 
its second scientifically-based economic 
survey of Florida Bar members. The Long 
Range Planning Committee will solicit 
the views of the Economics and Manage- 
ment of Law Practice Section and the 
LOMAS Advisory Committee in develop- 
ing the survey. We hope the survey can 
include questions on professionalism and 
computer hardware and software used 
in law offices. 

The director of planning, evaluation 
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and research worked with the Public Rela- 
tions Committee by conducting a group 
workshop for voluntary bar leaders at 
the midyear meeting. The director also 
prepared and conducted a group planning 
and evaluation workshop for the Young 
Lawyers Board of Governors at its March 
meeting. 

The Long Range Planning Committee 
and its staff has played a visible role 
in assisting other state bars with long 
range planning and membership survey 
programs. The Long Range Planning Com- 
mittee assisted the PEER Committee of 
the State Bar of Texas in developing a 
membership survey research activity. 

In order to provide greater coordina- 
tion and to foster cooperation between 
the Young Lawyers Long Range Planning 
Committee and the senior Board’s Long 
Range Planning Committee, President 
Patrick G. Emmanuel appointed YLS 
Board member Robert C. Palmer III to 
the Long Range Planning Committee. Pres- 
ident Emmanuel also appointed Robert 
O. Stripling, Jr., senior Board member 
from Gainesville, to the Long Range Plan- 
ning Committee. 


SIDNEY A. STUBBS, JR. 
Chairman 


Media Relations 


The Media Relations Committee exists 
to promote better understanding between 
The Florida Bar and the news media, 
focusing attention on mutual problems. 
The committee was very active this past 
year, making substantial improvements 
to its annual programs. 

The 12th Annual Media-Law Confer- 
ence was held in February in West Palm 
Beach. Nearly 400 lawyers and journalists 
attended. Traditionally, the conference fea- 
tured a one-day program of some dozen 
workshops, media awards presentation 
and special speakers. 

However, this year the conference was 
expanded to include a special half-day 
Legal Symposium Program attracting 
some 200 lawyers, media executives and 
scholars interested in media law. The 
University of Florida College of Law plans 
to publish the papers presented at the 
symposium. 

Sam Donaldson, chief White House 
correspondent for ABC-TV, and Sir 
Zelman Cowen, chairman of the British 
Press Council and former governor gen- 


- 


eral of Australia, addressed conference 
attendees. 

The Reporter’s Handbook, published 
by The Florida Bar, was updated and 
revised at the direction and through the 
participation of Media Relations Com- 
mittee members. Copies of the handbook 
are available for attorneys and working 
journalists as a handy reference on access 
to public records, defamation, privacy 
issues, and other topics. 

The media awards program was revised, 
making the 3lst Florida Bar Media 
Awards more prestigious. Committee mem- 
bers decided that only two awards would 
be given—excellence in law-related report- 
ing in print media, and excellence in law- 
related reporting in broadcast media. The 
winners were WPLG-TV of Miami and 
The Ft. Myers News-Press. Each organiza- 
tion may designate an accredited college 
or university communications department 
or school of journalism to receive a $2,000 
scholarship on behalf of the Bar and 
the winning media organization. The 
school in turn designates a student recip- 
ient. Previously, there were some 26 cat- 
egories in which winners were given 
plaques. 

The Media Relations Committee also 
oversaw the Bar’s commemoration of the 
250th anniversary of the trial of Peter 
Zenger, a landmark case for freedom of 
the press. A three-hour debate on first 
amendment related topics featuring public 
officials, media executives, educators and 
attorneys was videotaped by WXEL-TV 
in West Palm Beach. The tape was edited 
to a one-hour television program, “The 
First Amendment: A Florida Perspec- 
tive,” and aired on all 10 public broad- 
casting stations in Florida. In addition 
articles were published in daily and weekly 
newspapers at the urging of the commit- 
tee members overseeing the Zenger celebra- 
tion. Some 30 school districts agreed to 
make the television program part of their 
curriculum. 

Committee members are ending this 
year with an eye to assisting in the local 
celebrations of the 200th anniversary of 
the writing of the U.S. Constitution. 


LEWIS SANG 
Chairman 


Midyear Meeting 


After extensive planning with members 
of the Bar staff and several meetings 


of the full committee and informal meet- 
ings with ad hoc members of the commit- 
tee given specific responsibilities, the Mid- 
year Meeting of The Florida Bar was 
held January 22-25, 1986, at the Marriott 
Inn in Orlando. There were more than 
450 members who registered for the 
seminars, and another 350 persons who 
attended numerous meetings of sections 
and committees. A full slate of excellent 
seminars was presented with the DUI, 
family law and trial lawyers seminars draw- 
ing the largest attendance. The job fair, 
according to attendees, was well man- 
aged. This year all members of the judi- 
ciary statewide were offered an oppor- 
tunity to attend the meeting at no cost. 

The all-member reception on Thursday 
evening was particularly successful, and 
all local members of the judiciary and 
all lay members of the grievance panels 
within a five-county area were invited 
as our guests. A number of other recep- 
tions by sections and committees were 
well attended and provided participants 
an opportunity to talk of matters of particu- 
lar interest to them. 

The all-member luncheon on January 
24, featured an inspiring talk from one 
of America’s premier trial lawyers, Ted 
Koskoff from Bridgeport, Connecticut. 
Also, at the luncheon the Florida Council 
of Bar Association Presidents gave its 
outstanding past president’s award to Sam 
Smith of Miami Beach. 

The committee was particularly grat- 
ified by the response of exhibitors. There 
were substantially more exhibitors than 
the facility could hold. In addition, we 
obtained additional sponsorships which 
provided free coffee and danish to all 
participants during the meeting and also 
provided free long distance service for 
attendees. 

The midyear meeting was a dedicated 
and time-consuming planning effort by 
staff and members of the committee. The 
Florida Bar staff was, as usual, most 
professional and particular recognition 
should to to Dianne Lynn for that effort. 


BRUCE B. BLACKWELL 
Chairman 


Out-of-State Practitioners 


Principal activities for the Out-of-State 
Practitioners Committee for the past year 
concerned mandatory continuing legal 
education. Our committee monitored the 


work of the special committee charged 
with fashioning the MCLE program and 
the debate of the Board of Governors. 
As all out-of-state practitioners should 
be aware, MCLE is being recommended 
to the Florida Supreme Court. The pro- 
gram applies to out-of-state practitioners 
unless a Bar member certifies that he 
or she has not, and will not, give advice 
on matters of Florida law or practice 
law within the State of Florida during 
applicable reporting periods. Only upon 
such certification is an out-of-state prac- 
titioner exempt. 

Out-of-state practitioners, our commit- 
tee feels, should be cautioned that to 
choose exemption from MCLE will sub- 
ject the out-of-state practitioner to “re- 
entry” problems. Before an exempt out- 
of-state practitioner can again practice 
in Florida, or give advice on Florida 
matters, that attorney must certify that 
he or she has completed 30 hours of 


‘continuing legal education acceptable to 


The Florida Bar. This could result in 
an onerous re-entry requirement which 
out-of-state practitioners should consider 
before making their final decision on com- 
plying with MCLE requirements or 
choosing exemption. 

The committee’s appreciation must be 
directed to our two out-of-state repre- 
sentatives on the Board of Governors, 
Ed Marger and Tom Benham. Both 
worked tirelessly in shaping the MCLE 
program to give the out-of-state practi- 
tioner the exemption option. Our thanks 
should also go to one of our committee’s 
three vice-chairpersons, Bill Guzzetti who 
was appointed to the MCLE Study Com- 
mittee by President Patrick Emmanuel. 
While Bill’s position on the study commit- 
tee was advisory only, his input to that 
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group was extremely helpful to achieve 
the exemption. 

Other important work of the Out-of- 
State Practitioners Committee involved 
alternative membership status, a question 
pertinent to the entire Florida Bar, not 
only out-of-state practitioners. Our com- 
mittee has been studying alternative status. 
The Long Range Planning Committee 
of The Florida Bar is also studying the 
concept. We provided information to 
Long Range Planning and have, 
through our past Chairman Karen Lautz 
and current Vice-Chairman Alice Palmer 
Thomas, been following those develop- 
ments. Through their efforts, our commit- 
tee is preparing new questions to survey 
the sentiments of out-of-state practitioners 
regarding the MCLE exemption, regional 
CLE meetings and alternative status for 
members of The Florida Bar. Whether 
those issues will be polled via a separate 
survey or the biennial Bar survey is yet 
to be determined. 

A publication directed to out-of-state 
practitioners, informing them of the ser- 
vices available to them through The 
Florida Bar, is nearing completion. Ron 
Robins, along with the help of Bar Com- 
munications Director Paul Hill, is in the 
process of completing the brochure. Pub- 
lication is anticipated shortly, if it has 
not already been published by the time 
this report is in print. 

The committee has also looked at the 
election process for candidates for the 
out-of-state seats on the Board of Gov- 
ernors. The committee perceives a com- 
munication problem in that Bar ballots 
are often due from out-of-staters before 
their receipt of the issue of The Florida 
Bar News which contains biographical 
material on the candidates. The commit- 
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tee is suggesting changes in the Bar’s 
policy regarding inclusion of biographical 
data with the ballot materials. We recom- 
mend that, so far as out-of-state races 
are concerned, biographical materials be 
included with the ballot so that the voter 
will have readily at hand, at the time 
of marking the ballot, the biographical 
materials. 

Committee members Gordon Gannon, 
Jr., and Norman Mattar have agreed to 
develop a prototype regional meeting for 
out-of-state members of The Florida Bar. 
The plan anticipates regional meetings 
throughout the United States which 
would, at the very least, touch upon the 
continuing legal education requirements 
for out-of-state practitioners. Other asp- 
ects of the out-of-state/ Florida Bar rela- 
tionship would be covered at such meet- 
ings. 

Your Out-of-State Practitioners Com- 
mittee has ended its second year as a 
standing committee of The Florida Bar. 
The committee has gone from attendance 
of two to three persons, when we were 
a subcommittee of the Committee on 
Member Relations, to 12-15 persons in 
attendance at our most recent meetings. 
It is a healthy trend and we hope that 
it will continue. 


PETER H. LOUSBERG 
Chairman 


Prepaid Legal Services. 


The Prepaid Legal Services Committee 
undertook a number of new projects in 
addition to following through on those 
already in progress. The committee, with 
the assistance of the Bar staff, has gener- 
ated an index of the numerous sources 
of information on prepaid legal services 
plans. The index is now available to-inter- 
ested persons. The committee is continu- 
ing its work on public information articles 
and a feature is being drafted for The 
Florida Bar Journal. A related project 
is the establishment of a speakers bureau 
to provide assistance to Bar members 
who may be considering establishing or 
joining a prepaid legal services plan. Com- 
mittee members, in response to requests 
from the media, have also been made 
available as speakers on prepaid legal 
services topics. 

The committee continues to review plan 
proposals and also has assisted in provid- 
ing advisory opinions on operating and 


proposed plans, when requested. 

In an attempt to assist persons inter- 
ested in establishing plans which fall 
within the scope of the committee’s author- 
ity, the committee is developing a model 
plan which could serve as a guide to 


. prospective plan drafters. We anticipate 


that the model plan will be available 
prior to the end of 1986. 

The committee has supported efforts 
at maintaining the favorable tax treat- 
ment for employer-funded legal services 
plans provided by §120 of the Internal 
Revenue Code, but no additional action 
is planned at this time. 

The committee’s primary goal continues 
to be the promotion of the group and 
prepaid legal services concept. The bulk 
of the committee’s activities during the 
past year were focused in this area, and 
no change in emphasis is anticipated in 
the near future. 


WILLIAM F. Murpuy III 
Chairman 


Professional Stress 


This year our committee has actively 
pursued its objective of assisting fellow 
Bar members to identify and work with 
the causes of mental and physical stress 
which can ultimately lead to personal 
life style disruptions and professional 
crisis. In order to design an effective pro- 
gram, we have embarked upon a compre- 
hensive statewide study of lawyers (and 
law firms) which will help us analyze 
those life factors which generate negative 
stress. It is hoped that preliminary results 
of the survey responses will be available 
for review at the committee’s June meet- 
ing. 

During the year we presented four CLE 
programs conducted by professionals in 
the field (medical, psychological, and 
organizational) to audiences of lawyers, 
lawyers’ spouses, and legal support staff 
personnel. The topics ranged from mar- 
ital stress to relaxation techniques for 
use in the office environment. These educa- 
tional programs were presented in three 
statewide locations and attracted more 
than 200 participants. Plans are already 
finalized for two exciting programs for 
the June convention, and a new “road 
show” for Orlando and Jacksonville in 
November. 

Recently the committee began a regular 
column in The Florida Bar News entitled 


“Stresslines,” which will offer a series of 
original articles addressing subjects related 
to the stressors associated with our per- 
sonal and professional lives. Our objective 
is to provide Florida lawyers with a 
sophisticated, effective support system to 
assist in avoiding a stress related crisis 
and in weathering that crisis once it 
becomes a reality. Should the committee 
achieve success, the result would be the 
improvement of our members’ home and 
work lives. 


DON SLESNICK II 
Chairman 


Public Relations 


During the previous fiscal year (1984- 
85), the Public Relations Committee 
focused on having a comprehensive com- 
munications audit of the Bar’s commu- 
nications program. The audit was com- 
pleted. Last year was a time to stand 
back, listen and evaluate the strengths 
and weaknesses of the Bar’s public rela- 
tions programs. 

This current year (1985-86) has been 
a year of action. Many of the recom- 
mendations of the audit are being imple- 
mented. For instance, The Florida Bar 
is sponsoring a statewide series of radio 
spots on the Florida Network and selected 
stations in the major metropolitan mar- 
kets, providing simple legal guidance to 
consumers. The topics of the spots include 
what to do in case of an automobile 
accident, how to find an attorney, what 
a client can reasonably expect from their 
attorney, the Bar’s grievance program 
against unethical attorneys, and guidance 
on when a consumer may need an attor- 
ney and when an attorney might not 
be necessary to handle minor legal mat- 
ters. The spots are being aired on some 
65 radio stations over a three-month 
period, reaching over one million persons 
each week. The Public Relations Commit- 
tee will determine if the program should 
be continued in the future. 

The messages of the spots were written 
by an attorney/journalist with the help 
of Bar staff and approved by the Public 
Relations Committee. The spots were 
tested before focus groups to determine 
if they would be effective and credible. 

The Bar, under the guidance of the 
Public Relations Committee, is also “test- 
ing” the effectiveness of a radio call-in 
program. The highest level of public rela- 


tions involves entering into active dialogue 
with the public. The call-in program, “Law 
Talk,” is being tested in Orlando. If suc- 
cessful, hopefully the program will be 
expanded to include other areas of the 
State. 

One of the significant observations con- 
tained in the communications audit was 
that communications between The Florida 
Bar and voluntary bars could be im- 
proved—that communication should be 
two-way, with all groups acting in concert 
and with a common purpose and goals. 
As a first, concrete step to bring about 
enhanced cooperation, a communications 
workshop involving small group sessions 
was held at the January midyear meeting 
of the Bar in Orlando. Some 40 bar 
leaders, a cross-section of bar groups, 
gathered in an intensive all-day workshop 
and reached a consensus on public rela- 
tions problems and a consensus on pos- 
sible solutions to those problems. A report 
on those findings has been prepared and 
is expected to serve as a further spring 
board to launch into practical local and 
statewide public relations programs that 
will serve to inform the public of the 
role and accomplishments of the legal 
profession. 

Under the guidance of the Public Rela- 
tions Committee, a crisis communication 
plan is being devised. The plan outlines 
how the Bar will determine if a bona 
fide public relations crisis exists, who 
the spokesperson would be, and what 
the Bar’s message might be in a given 


situation. The plan also includes methods 
of informing voluntary bar leaders of 
the situation, background information, 
and action by The Florida Bar. The entire 
Board of Governors is in the process 
of undergoing spokesperson training by 
an outside media consultant. 

The Public Relations Committee also 
recommended that new public service 
announcements for television and radio 
be produced explaining the judicial merit 
retention process, prior to the elections 
in the fall. An advertising agency is now 
devising those spots for the approval of 
the committee. 

The Public Relations Committee has 
set as a priority to establish programs 
and activities that sustain and enhance 
the credibility of the Bar, are of genuine 
service to consumers, increase access to 
the legal system, enhance the image of 
lawyers and achieve high visibility. The 
current year saw the Bar take a giant 
step in that direction. The future promises 
more. 


RUTLEDGE LILES 
Chairman 


Rules of Judicial 
Administration 


The 1985-1986 Bar year was the mid- 
point of the four-year cycle for the various 
rules committees. The committee will con- 
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tinue to receive proposed rule changes 
until the 1987 midyear meeting when all 
proposals will be submitted to the com- 
mittee members for final consideration 
at the 1987 annual convention. Subse- 
quently, the results of the committees’ 
four-year cycle will be reported to the 
Board of Governors in September 1987 
for ultimate reporting to the Supreme 
Court of Florida in May 1988. 

The committee is considering several 
proposed rule changes at the present time. 
Some of these changes will be submitted 
to the Supreme Court for expedited atten- 
tion while others will be forwarded to 
the court during the regular four-year 
cycle. Some of the proposals under con- 
sideration include the following: 

1. A rule requiring captions of initial 
pleadings. This would include a general 
statement as to the nature of the claim 
that was filed and would require titling 
of each count in a multicount complaint. 
This matter is presently in subcommittee. 

2. An amendment to Rule 2.060(d) impos- 
ing sanctions for failure of an attorney 
to sign a pleading. This would be similar 
to Federal Rule 11. This proposal is cur- 
rently being studied. 

3. An amendment to Rule 2.060(h) requir- 
ing notice be given to the client in those 
instances involving a substitution of coun- 
sel. Additionally, the client would be 
required to consent to the substitution 
and sign an appropriate authorization. 
This would not apply to a change of 
attorneys in the same legal organization 
or law firm. 

4. Consideration of a rule mandating 
the use of letter-sized paper in all plead- 
ings. Presently a subcommittee is inves- 
tigating this rule and is receiving input 
from the clerks of court on the issue 
of whether this would significantly im- 
prove the administration of justice. 

5. Various rule amendments that would 
require the placing of the case number 
on each page of a pleading. 

6. A prohibition against the use of 
fictitious names, photographs, logos or 
similar features on pages of pleadings. 

7. The use of attorneys’ numbers on 
pleadings. 

The committee will be forwarding to 
the Supreme Court recommended rule 
changes on a expedited basis in two areas. 
The first involves the retention of misde- 
meanor records for more than five years. 
The reason for this proposed rule relates 
to the new sentencing guidelines and will 
require that the misdemeanor records be 
kept the same length of time as similar 


felony records. Secondly, a recommenda- 
tion that would permit the county judges 
in a Circuit to participate in the selection 
of the executive court assistant and the 
setting of court reporter fees will be 
presented. 

All members who have questions or 
comments about the proposed rule 
changes presently before the committee 
or who have other proposed changes, 
are invited to submit those comments 
or changes to the committee by forward- 
ing them to the Bar staff in Tallahassee 
or by sending them to the chairman, 
Stephen A. Rappenecker, P.A., P.O. Box 
566, Gainesville, Florida 32602. 


STEPHEN A. RAPPENECKER 
Chairman 


Small Claims Rules 


Several meetings throughout the year 
of the Small Claims Rules Committee 
have resulted in the committee’s approval 
of several important refinements and addi- 
tions to the Small Claims Rules. 

First, the committee revisited Rule 
7.140(f) as it related to the presentation 
of testimony over the telephone. The com- 
mittee approved the following amend- 
ment and addition: 

At the discretion of the court and upon 
agreement of the parties, testimony of a non 
party any party or witness may be presented 
over the telephone. Additionally, at the discre- 
tion of the Court an attorney may represent 


a party or witness over the telephone without 
being physically present before the court. 


Second, it was brought to our attention 
that a number of counties are not 
scheduling the initial pretrial conference 
in small claims cases within a reasonable 
time from the date of the filing of the 
action. Therefore, the committee approved 
the following addition to Rule 7.090(b): 

The initial pretrial conference shall be set 
by the clerk not more than 35 days from the 
date of the filing of the action. 

Thus, when considered in conjunction 
with Rule 7.090(d) requiring that the trial 
date be set not more than 60 days from 
the date of the pretrial conference, all 
small claims cases shall be concluded 
within a total of 95 days from the date 


of filing the action. This time. period. 


will conform with the proposed amend- 
ment to Rule 2.050(f)(4)(A)(2) Rules of 
Judicial Administration pending before 
the Florida Supreme Court. 

Third, the most widely heard criticism 
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of the Small Claims Rules is that there 
is no provision to allow for the court 
to assist in the collection of final judg- 
ments to unrepresented judgment cred- 
itors. Thus, the committee approved the 
following addition to Rule 7.220: 

The judge, at the request of the judgment 
creditor, shall order a judgment debtor to 
appear at a hearing in aid of execution at a 
time certain 30 or more days from the date 
of entry of a judgment for the purpose of 
inquiring of the judgment debtor under oath 
as to the earnings, financial status, and any 
assets available in excess of exemptions to 
be applied towards satisfaction of the judg- 
ment. The provisions of this rule shall only 
apply to a judgment creditor, who is a natural 
person, who is not represented by an attorney, 
and was unrepresented by an attorney prior 
to judgment. Forms * and * shall be used 
in connection with this rule. 


*The committee proposed that a motion 
and order form along with an income, 
assets and liability statement form be 
prepared and adopted for statewide uni- 
form application. 

Finally, the committee is preparing a 
small claims information booklet to be 
presented to the public describing what 
small claims court is and how it is designed 
to serve them speedily, effectively and 
efficiently. 

The committee invites members of the 
Bar to propose amendment and additions 
to the Small Claims Rules to meet these 
goals. 


PAUL S. ELLIOTT 
Chairman 


Special Committee on 
Representation of Death 
Sentenced Inmates in 
Collateral Proceedings 


In May 1984, Florida Bar President 
Bill Henry appointed this committee, com- 
posed of 15 lawyers representing 15 of 
the largest civil trial firms in Florida, 
in response to growing concern among 
our state and federal judiciary that the 
volunteer efforts of the criminal defense 
bar in pro bono representation of death 
row inmates in habeas corpus collateral 
proceedings were becoming exhausted. 

The committee’s first meeting was held 
at the annual Florida Bar meeting June 
23, 1984, at which a plan of action was 
adopted, the results of which are reported 
here: 


Recruit Civil Trial Firms: A list of civil 
trial firms who should be able to handle 
these cases was developed and packages 
of recruiting materials were sent to them. 
This was followed by personal contact 
on individual cases to establish lawyer- 
client relations between the firm and the 
inmate. Between July 1984 and October 
1985, 17 Florida law firms undertook 
this representation, 10 from the original 
committee and seven who were recruited 
to represent a client and also joined the 
committee. Every inmate subjected to a 
death warrant between June 1984 and 
November 1985 was provided with com- 
petent, effective counsel through this pro- 
gram, and 10 of the 17 firms continue 
in their representation in various forums 
as of April 1986. 


Recruit Criminal Defense Mentors: Ap- 
proximately 25 criminal defense lawyers 
who had handled one or more collateral 
proceedings, but could not undertake 
another one, volunteered to serve as 
hotline consultants and mentors in an 
of counsel role with the civil trial firms. 


Establish a Support Base: The committee 
created the Volunteer Lawyers Resource 
Center, Inc., with offices at the Florida 
State University Law School in Talla- 
hassee and the Stetson Law School ir 
St. Petersburg. The law schools providec 
office space, equipment, and adminis- 
trative support, and The Florida Bai 
Foundation provided $90,000 during 1984- 
85 and $50,000 for 1985-86 for salaries 
and other expenses. Mark E. Olive became 
executive director of the center at Talla- 
hassee, assisted by Stephen H. Malone 
as director of the Stetson branch. With 
strong support from Dean D’Alemberte 
at FSU and Dean Jacobs at Stetson, 
and several professors at each institution 
supervising legal research performed by 
law students, very strong research capabil- 
ity for the volunteer law firms was cre- 
ated. The resource center coordinated 
establishment of lawyer-client relations 
for the firms and provided expert analysis 
and digests of voluminous transcripts and 
records, as well as standardized forms, 
checklists and briefs, for the volunteer 
lawyers, most of whom had no experience 
in collateral proceedings. In February 
1986, the Volunteer Lawyers Resource 
Center staff was merged with the new 
state Office of Capital Collateral Repre- 
sentative, created by the legislature, where 
they continue research support for those 
volunteer lawyers still involved in repre- 
sentation of an inmate. 


Establish a State-Support Program: With 
the help of the Florida State-Federal 
Judicial Council, The Florida Bar, and 
Attorney General Jim Smith, legislation 
was promulgated to create a public 
defender for collateral proceedings on 
behalf of death-sentenced inmates, with 
the support of Governor Bob Graham,. 
Florida’s state attorney and public de- 
fender associations, a bill was adopted 
by the legislature in June 1985 creating 
the Office of Capital Collateral Representa- 
tive. This office was funded at $800,000 
effective October 1, 1985, and has under- 
taken all new death warrants issued since 
November 1985 under the able leadership 
of its first director, Larry H: Spalding. 

The Florida Bar Foundation, in addi- 
tion to funding the resource center, 
granted $25,000 to assist in reimbursing 
volunteer firms for out-of-pocket ex- 
penses. 

The 17 civil trial firms which partici- 
pated in this program have performed 
a unique and outstanding service to the 
people of Florida, our judicial system, 
and the Bar, as well as a desperately 
needed and otherwise unavailable fulfill- 
ment of the right to counsel for inmates 


DOCUMENTS STORED ON ONE 
COMPUTER SYSTEM TOA 
DIFFERENT COMPUTER SYSTEM? 


facing death warrants during the past 
two years. It should be appreciated that 
each of these firms has committed more 
than 1,000 hours of pro bono lawyer 
time, not to mention $5,000-$15,000 of 
out-of-pocket expense, depending on the 
particular case and their success in various 
forums, with no possible expectation of 
reward or recognition other than the appre- 
ciation and respect of their peers. (The 
lawyers and their firms are listed on pages 
53, 54, 55 of the December 1985 issue 
of The Florida Bar Journal.) 

I am pleased to report that each of 
the firms who undertook this work has 
continued that representation with the 
same enthusiasm and commitment they 
would have provided a paying client, and 
the few firms who declined to undertake 
this representation did so reluctantly and 
only because of clear conflicts or absolute 
inability to commit the necessary time 
and effort at the time required. We should 
all be proud of The Florida Bar and 
the hundreds of Florida lawyers and 
judges whose efforts made these goals 
achievable. 


JAMES C. RINAMAN, JR. 
Chairman 
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REPORTS 


Student Education and 
Admissions to the Bar 


The chief undertaking of the committee 
this year has been to press forward with 
the report on clinical legal education in 
Florida. The schools have all responded 
to the questionnaires which were distri- 
buted, and a final working draft report 
was circulated in February for discussion 
at a special meeting held on March 14 
in Tampa. 

Due to extreme weather conditions pre- 
vailing in the Tampa area on that date, 
the meeting was cancelled. The report 
is now in circulation among committee 
members and will be discussed at the 
annual meeting in Orlando. 

The committee hopes to follow up its 
research into clinical legal education by 
(1) polling a sample of The Florida Bar 
membership to assess the perception of 
practitioner as to the value of the clinical 
experience; and (2) to convene an aca- 
demic conclave early in 1987 to discuss 
the report and the results of the poll. 

Other activity by the committee in- 
cluded: 

1. Discussion of the recommendations 
of both the Long Range Planning Com- 
mission and the Special Commission on 
Access to the Legal System with reference 
to increased cooperation between the law 
schools and the Bar to improve compe- 
tency and provide additional assistance 
to lawyers engaged in pro bono practice. 

2. Opening an investigation into the 
application process managed by the 
Florida Board of Bar Examiners, with 
particular emphasis on some of the 
sensitive questions which appear on the 
application. 


“Mona Lisa 
smiles” 


Mona Lisa smiles because she remem- 
bered the December Bar Journal prints 
a complete subject and author/title 
index to all articles printed in the 
Journal during that year. 
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3. Discussion of the Hill and Knowlton 
report on the need to improve the Bar’s 
image with law students. The committee 
noted with approval that both President 
Emmanuel and President-elect Reiter 
made a point of speaking to entering 
law students this year in an effort to 
improve that image. 

4. Received and discussed a report by 
member Tim Reilly on legal education 
before law school. 

5. Voted not to hold an academic con- 
clave in 1985-86, due to lack of focus 
and lack of interest. 


ANNE L. SPITZER 
Chairman 


Tax Certification 


The Tax Certification Committee has 
responsibility for administering the Tax 
Certification Plan. 

During the past year, the Tax Certifica- 
tion Committee (“TCC”) implemented its 
CLE approval process and developed writ- 
ten CLE guidelines. Until the last year 
CLE approved for designation was auto- 
matically approved for certification. At 
present, each CLE endeavor must be 
approved for certification by the TCC. 
In accordance with the terms of the plan, 
CLE for certification purposes, which the 
TCC has labeled Advanced Continuing 
Legal Education (““ACLE”), must be of 
a quality that warrants recognition under 
the certification plan. The TCC has 
implemented its ACLE approval process 
and developed a systematic review pro- 
gram that will expedite approval of ACLE 
credit requests. 

Because of the magnitude of ACLE 
credit requests (ACLE approval for some 
300-plus certified tax lawyers who are 
required to have some 30 hours of ACLE 
per year) and the need for an efficient 
and responsive approval process, this was 
a major accomplishment. Hopefully, cer- 
tified lawyers who apply for ACLE credit 
in the future will find the process to 
be comprehensive and efficient. 

In addition, the TCC processed applica- 
tions and provided an examination for 
new applicants for Tax Certification. The 
need for a fair, indepth analysis of each 
application requires each member of the 
TCC to spend substantial time in the 
application process and in the examina- 
tion preparation and grading. 

The number of applicants for Tax Cer- 


tification has not been as large as hoped 
by the TCC. The TCC believes that cer- 
tification, including Tax Certification, can 
be beneficial to the Bar and the public. 
The purpose of certification is not to 
benefit participants economically; the pur- 
pose of certification is to identify lawyers 
who devote substantial time and effort 
to a particular field of the law and demon- 
strate some competence in that field. This 
should provide the public with some guid- 
ance, should the public choose to seek 
that guidance in selecting lawyers. It is 
hoped that the Bar will emphasize the 
certification programs and provide appro- 
priate support. 


HENRY H. RAATTAMA 
Chairman 


Unauthorized Practice 
of Law 


It is the duty of the Unauthorized Prac- 
tice of Law Committee to oversee the 
investigation and prosecution of individ- 
uals engaged in the unauthorized practice 
of law. In furtherance of this responsibil- 
ity, the committee spent many hours this 
year reviewing the work and recommenda- 
tions of the 27 local circuit committees 
and supervising litigation authorized by 
the Board of Governors. 

In addition to its supervisory duties, 
the UPL Committee has evaluated the 
UPL enforcement rules and at the request 
of the Board of Governors, has formulated 
suggestions for changing the UPL struc- 
ture. Specifically, the committee worked 
to draft a revision of the Integration 
Rule allowing the referral of UPL com- 
plaints to the state attorney in the circuit 
in which the complaint arose when the 
case needs to go beyond the civil injunc- 
tion stage. This proposed rule change 
is presently pending before the Supreme 
Court of Florida. Other important pro- 
posed changes to art. XVI of the Integra- 
tion Rule include the addition of lay 
members to the circuit committees, the 
addition of procedures for issuance of 
UPL advisory opinions and a rule provid- 
ing for absolute immunity from civil liabil- 
ity for members of the UPL Committee, 
circuit committees and staff persons, for 
all acts in the course of their official 
duties. 

In response to the growing problem 
of unauthorized practice of law in the 
area of immigration law, the UPL com- 


mittee recommended the formation of 
an additional circuit committee in the 
llth Circuit to handle immigration cases 
only. The recommendation was approved 
by the Board of Governors and the special 
committee is now in operation. 

Through the efforts of its members, 
the UPL Committee has been able to 
carry out the Supreme Court’s directive 
to the Bar to investigate and prosecute 
UPL, as well as consider and act on 
issues of import in the area of UPL. 
The UPL Committee looks forward to 
continuing its work in the coming year. 


JAMES PAUL HAHN 
Chairman 


Voluntary Bar Liaison 


This year the Voluntary Bar Liaison 
Committee completed a number of pro- 
jects of assistance to, and in support 
of, local and voluntary bar groups. They 
included: 

@ The Voluntary Bar Leaders’ Commu- 
nication Workshop conducted on January 
22, 1986. In implementation of the recom- 
mendations included in the Hill and 
Knowlton communications audit, the com- 
mittee, in conjunction with the Public 
Relations Committee, the Florida Coun- 
cil of Bar Association Presidents, the 
Florida Council of Bar Association 
Executives, and the Public Relations 
Department of The Florida Bar, spon- 
sored the workshop: (1) to identify prob- 
lems affecting the relationship between 
local/ voluntary bars and The Florida Bar 
which prevent both groups from max- 
imizing their service to the profession 
and the public; (2) to recommend ways 
in which those problems can be over- 
come, the relationship improved, and the 
overall level of service to the profession 
and the public enhanced; and (3) to dis- 
cuss ways in which The Florida Bar and 
local/voluntary bars can implement in 
a cooperating environment the Hill and 
Knowlton recommendations concerning 
the improvement of the public’s image 
of Florida lawyers. 

The workshop included: a preconfer- 
ence survey to gather information about 
workshop participants and to solicit par- 
ticipant input on issues to be discussed 
at the workshop; a series of small group 
discussions throughout a day-long work- 
shop addressing problems and generating 
solutions to the issues determined by the 


preconference survey; a breakfast follow- 
ing the workshop to present the consensus 
findings to the participants; an evaluation 
to solicit suggestions from participants 
about the format and the effectiveness 
of the workshop; and a final workshop 
report. 

Forty-one preregistrants representing a 
broad cross-section of the profession par- 
ticipated in the workshop and stated prob- 
lems and developed consensus solutions 
in areas involving the public perception 
of lawyers in the legal system, the lack 
of understanding by the public of the 
legal system, the inadequate or unafford- 
able access to the legal system, lawyer 
regulation and discipline, and media rela- 
tions. A workshop report has been 
prepared and has been circulated. It is 
now forming the basis for further study 
and work to solve the problems identified 
at the workshop. 

®@ The Voluntary Bar Leaders’ Confer- 
ence held May 15 and 16, 1986. Offered 
jointly with the Florida Council of Bar 
Association Presidents, this annual lead- 
ership training institute was specifically 
designed this year to follow upon the 
Voluntary Bar Leaders’ Communication 


Workshop and to provide additional oppor- 
tunity to work on solutions to problems 
identified at the workshop. Among other 
things, greater “grass roots” participation 
in the governance of The Florida Bar 
was explored at the conference. 

@ The Annual Awards of Merit Recog- 
nition Program was continued this year 
with an additional division for associa- 
tions of 1,001 or more members. Thus, 
groups with members ranging from 501 
to 1,000 members are now able to partici- 
pate in a division among themselves with- 
out the presence of the largest bars in 
the state having members over 1,000. In 
addition, this year’s program emphasized 
recognition to the exclusion of competi- 
tion in furtherance of the program’s goals 
of recognizing achievements and sharing 
information concerning successful pro- 
jects to the benefit of all bars. 

@ Through its Law Week Subcommit- 
tee, the committee continued its coordina- 
tion and assistance to local bars in 
planning and producing Law Week activ- 
ities. The committee conducted a one-day 
workshop for local and voluntary bars 
on this subject. 

Through all of these programs, the 


school: 


or Richard Hamann 


Writing Contest 


(Law school students in Florida) 


The Environmental and Land Use Law Section of The Florida Bar announces 
the 1986 Dean Frank E. Maloney Memorial Writing Contest. 

Each year the section sponsors this contest with the winning paper being 
published in The Florida Bar Journal. The contest winner also receives an 
expense paid trip to the section’s annual meeting. This year’s annual meeting 
is scheduled to occur August 15-16, 1986, at the Boca Raton Hotel and Club. 

For further information on contest prizes and contest rules, contact Peggy 
Griffin at The Florida Bar, 904/222-5286, or contact the professor at your law 


Florida State University, College of Law - Professor Donna Christie 

Nova University Law Center - Professor Joel Mintz 

Stetson University College of Law - Professor James J. Brown 

University of Florida, Holland Law Center - Professor Julian Jurgensmeyer 


University of Miami School of Law - Professor Thomas Clingan 


THE FLORIDA BAR JOURNAL/JUNE 1986 39 


REPORTS 


Voluntary Bar Liaison Committee has 
continued its efforts to assist voluntary 
bar associations in developing programs 
and training members for service. 


C. TIMOTHY CORCORAN III 
Chairman 


Workers’ Compensation 
Rules 


In 1985, the committee completed the 
four-year cycle with the adoption of rules 
and rule changes by the Florida Supreme 
Court. The committee has continued to 
monitor the effect of these rule provisions 
as they are implemented. 

In its midyear meeting the committee 
voted to create a permanent drafting com- 
mittee to work during the first two years 
of the present four-year cycle for revision 
on a major project to revise the existing 
rules and to supplement them with new 
rules of practice and procedure and 
proposed standardized forms. This work 
is in progress. 

The committee was to meet for a work- 
shop session in May and again during 
The Florida Bar convention. 


PATRICK J. MURPHY 
Chairman 


Youth and the Law 


The Youth and the Law Committee 
has actively promoted law related educa- 
tion programs across Florida to encour- 
age public understanding of the law and 
inform students of their rights and respon- 
sibilities as citizens. In less than a year 
and a half the committee has accom- 
plished the majority of its programmatic 
three-year goals. 

The statewide network newsletter 
LEARN-ing ABOUT THE LAW con- 
tinues to receive excellent reviews nation- 
ally as well as statewide. The newsletter 
is mailed quarterly to approximately 3,000 
LRE supporters and continues to act as 
a catalyst in the committee’s ongoing 
efforts to promote law-related education 
throughout Florida. 

The committee’s support of the Florida 
Law Related Education Association, incor- 
porated November 1984, proved instru- 
mental in the successful development of 
grant proposals which were recommended 
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for funding by the U.S. Department of 
Education and Office of Juvenile Justice 
and Delinquency Prevention. The associ- 
ation will be receiving over $70,000 in 
funds in its first year of operation. Several 
representatives of The Florida Bar Youth 
and the Law Committee serve on the 
association’s board of directors. Annette 
Pitts, former law education coordinator, 
has been hired as the executive director 
of the association. Office space for the 
association headquarters has been donated 
by the Supreme Court. 

The Florida Law Related Education 
Association subcontracted with the Youth 
and Law Committee of The Florida Bar 
to coordinate the Statewide LRE Public 
Private Partnership Conference, January 
24, 1986, at the Hotel Royal Plaza in 
the Disney World Village. The conference 
brought together approximately 175 rep- 
resentatives from 25 school districts to 
share information, ideas and participate 
in workshops designed to strengthen LRE 
programs statewide. Conference partici- 
pants included teachers, curriculum co- 
ordinators, consultants, university person- 
nel, administrators, attorneys, school 
resource officers and judges. 

The Youth and the Law Committee was 
instrumental in the creation of a fifth 
category for inclusion in The Florida Bar 
Awards of Merit Competition in 1985 
and continued to encourage the active 
participation of voluntary bar associa- 
tions’ law related education programs 
statewide. Awards will be presented during 
the annual meeting in Orlando. 

The Youth and the Law Committee 
was also instrumental in the production 
and dissemination of the PBS program 
“The Fifth Amendment: A Florida Per- 
spective.” The program is being produced 
by WXEL, PBS affiliate in West Palm 
Beach and The Florida Bar Media Rela- 
tions and Youth and the Law Committees 
are playing instrumental roles in achiev- 
ing statewide promotion of the program 
and integrating it in the high schools 
throughout Florida. 

The committee is in the preliminary 
stages of developing a Florida Bar schol- 
arship. A subcommittee has been ap- 
pointed to develop a concept paper out- 
lining the creation and administration of 
state’s most prestigious scholarship. The 
proposal is still in the developmental 
stages and after all the information has 
been reviewed, a concrete plan will be 
presented to the Board of Governors. 

The Florida Bar Youth and the Law 
committee has successfully accomplished 


its programmatic goals this year. Many 
new projects are being developed to ensure 
maximum attorney involvement in law 
related education throughout Florida. 


MARSHALL R. CASSEDY 
Chairman 


The Florida Bar 
Foundation 


IOTA: Florida’s Interest on Trust 
Accounts Program has more than $9.7 
million to its credit, is growing in numbers 
of lawyers participating, and in the impact 
of its charitable activities. 

Nearly 21 percent of Florida attorneys 
with trust accounts have joined the pro- 
gram. Their participation will generate 
more than $3 million in the fiscal year 
ending June 30, 1986. These funds will 
be awarded in grants in 1986-87. The 
Florida Supreme Court approved use of 
IOTA funds for legal aid for the poor; 
loans and scholarships for law students 
and improvements in the administration 
of justice. Each year in June, the founda- 
tion’s board of directors determines the 
percentage of IOTA grant funds allocated 
to each funding category. 

Eighty percent of IOTA grant funds 
supports legal aid for the poor. In 1985-86, 
grants of $2.36 million brought IOTA 
support for more than 36 legal aid organiza- 
tions in Florida to nearly $6.1 million. 
The legal aid grantees are bar-sponsored 
and private legal aid societies and federally- 
funded programs. 

The law student assistance category 
receives five percent of IOTA grant funds. 
IOTA generated $147,500 for this grant 
program in the 1985-86 grant year. In 
fashioning the eligibility criteria for law 
student assistance grants, the foundation 
determined funds should not only provide 
financial assistance to law students, but 
should also promote the concept of public 
service by members of the legal profession. 

Toward that goal, the foundation 
awarded grants to each of Florida’s five 
accredited law schools for programs which 
expose law students to the benefits of 
public service and provide meaningful 
public service experiences. Law students 
receiving IOTA funds will work at public 
service agencies, prepare papers and 
present symposia to other law students 
about the importance of public service 
and attend specially-designed classes to 
enhance the ability of the profession to 


‘ 


meet the legal needs of the disabled and 
handicapped and develop a commitment 
to serve the public. 

Ten percent of IOTA grant funds are 
allocated for improvements in the admin- 
istration of justice. Grant allocations in 
1985-86 totalled $295,000. Improvements 
in the administration of justice grant cri- 
teria were developed from the suggestions 
of Bar leaders, the judiciary, court per- 
sonnel and organizations involved in 
research and improvement of the civil 
and criminal justice system: improvements 
in the management and operation of the 
court system; alternative procedures for 
the resolution of disputes; and promotion 
and support for public interest legal rep- 
resentation. The foundation will also from 
time to time consider projects of extraor- 
dinary merit in other subject areas. 

The foundation concentrated in these 
three areas, emphasizing the process of 
operating the courts in an effective and 
expeditious manner, in order to assure 
that IOTA funds will make a difference 
and that their impact is measurable. Typ- 
ically, the foundation will award grants 
for start-up funds or seed money over 
a one- or two-year period. Grant applica- 
tions are encouraged to seek matching 
funds. 

Grants have been awarded to a wide 
variety of groups and organizations, includ- 
ing Bar-sponsored public interest pro- 
grams. Grant purposes have ranged from 
law-related education and low-fee lawyer 
referral programs for indigents, to a match- 
ing grant to assist The Florida Bar in 
establishing a disability law center. This 
year, the foundation awarded $200,000 
for a joint project with The Florida Bar 
to produce two broadcast quality video- 
tapes designed to bring the United States 
Constitution to life by discussing it in 
terms of a hypothetical civil and criminal 
trial. 

The videotapes, to be filmed at the 
Bar’s annual convention in June, will be 
produced by Fred Friendly, director of 
Columbia University Seminars on Media 
and Society and former president of CBS 
television. Intended as a centerpiece for 
ongoing law-related education activities 
as well as those planned for the celebra- 
tion of the 200th anniversary of the United 
States Constitution, the videotapes will 
be broadcast over Florida’s public tele- 
vision network and made available free 
to local bar associations, law-related educa- 
tion groups and others as a means of 
increasing the public’s grasp of the Amer- 
ican legal system and its roots in the 


Constitution. 

Florida’s pioneering leadership of IOTA 
has led to adoption of the program in 
41 states and the District of Columbia. 
IOTA is under active consideration in 
the remaining states. The IOTA program 
has brought favorable publicity to Flor- 
ida’s legal community and has increased 
public awareness and appreciation of the 
legal profession as a positive force for 
public good. 

In December 1985, Florida’s IOTA pro- 
gram was upheld in a suit filed in United 
States District Court. In finding IOTA 
constitutional, Judge Seybourn H. Lynne 
denied the plaintiff’s claim that IOTA 
violated the fifth and 14th amendments 
to the United States Constitution and 
that payment to the foundation of the 
interest on her $13.75 trust deposit was 
an unconstitutional taking. In his ruling, 
Judge Lynne found “As a matter of law 
that, by pooling funds otherwise unpro- 
ductive and inappropriate for investment, 
Florida’s IOTA program interferes with 
no property interest protected under the 
taking clause of the fifth amendment.” 

Across the country, IOTA is recognized 
as a simple and effective means of provid- 
ing additional resources for legal aid for 
the poor and other justice-system improve- 
ment activities. The response by Florida 
attorneys to the program has provided 
significant new funding for these efforts, 


but IOTA has yet to reach its potential 
of between $8 and $12 million each year 
to benefit the citizens of Florida. 

Glenn Terrell Loans: The foundation con- 
tinues to administer the Glenn Terrell 
Loan open to Florida law students who 
have completed two semesters at an 
accredited Florida law school. Through 
a collateral agreement with a commercial 
bank, the foundation approves loans for 
individual students of up to $4,000 during 
law school. A total of $20,000 in new 
loans is approved each year. More than 
100 students have received Glenn Terrell 
loans since the program was established 
in 1968. 

Medal of Honor Award: Achievements 
in improving the administration of justice 
are recognized each year by the founda- 
tion through its Medal of Honor Award. 
Thirteen Floridians have received awards 
since the program was established in 1977. 
In June 1985, Jacksonville attorney Mark 
Hulsey was honored for his service to 
Florida’s Judicial Qualifications Commis- 
sion. The nonlawyer award was presented 
to Sylvia Alberdi in recognition of her 
years of service to the public and as 
staff director of the Florida Senate Civil 
Judiciary Committee. The 1986 awards 
will be conferred at the foundation’s 
annual dinner in June. BJ 


JANE ROBERTSON 
Executive Director 


* 
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Florida Lawyers! 


Don’t cover for your partner, associate or friend 
who has a drinking or drug problem. 


You'll be just hastening his/her progress 
toward death or the asylum. 


Get help! 
Call Florida Lawyers Assistance Inc. 


1-800-282-8981 


Strict confidentiality maintained! 
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Administrative 
Law Section 


The Administrative Law Section entered 
its second decade by institutionalizing the 
Florida Administrative Conference, re- 
establishing its newsletter as a vital source 
of information, asserting itself as a forum 
for suggesting improvements in this field 
of practice and revamping its internal 
procedures. 

Fourth Annual Florida Administrative 
Conference: The Fourth Annual Florida 
Administrative Conference was held 
February 21-22 at the Florida State 
University Center for Professional Devel- 
opment. More than 120 representatives 
from the judiciary, legislature, state gov- 
ernment agencies, local government, the 
private bar and the public convened to 
discuss pertinent issues involving the rela- 
tionship between government and the gov- 
erned. 

Former First District Court of Appeal 
Judge Robert P. Smith, Jr., served as 
chairman. The conference theme, The Use 
and Abuse of Process, guided activities 
in the six group sessions: Economics in 
governmental decisionmaking: at what 
cost fairness; mediation as an alternative 
dispute resolution method; parties and 
persons: who should be heard?; the judicial 
review function; local governments and 
administrative law; and the hearing pro- 
cess: effectiveness and efficiency. 

Professor Steven Goldberg of George- 
town University Law Center delivered the 
keynote address on National Overview 
of Administrative Law Development, 
emphasizing the conflicts in judicial review 
of federal rulemaking efforts, represented 
by the philosophical split in the U.S. 
Court of Appeals for the District of 
Columbia Circuit between factions led 
by Chief Judge David Bazelon and Judge 
Harold Leventhal regarding the proper 
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standard of review. 

At the conclusion of the conference, 
participants. approved the following rec- 
ommendations: 

@ To increase from 30 to 60 days the 
time for hearing officers to issue recom- 
mended orders after the conclusion of 
hearings and filing of transcripts; 

@ To amend the APA to provide that, 
in the absence of exceptions by either 
party or a notice by the agency that it 
intends to amend a recommended order, 
each recommended order would become 
final agency action by operation of law; 

® To confirm the authority of hearing 
officers to issue summary recommended 
orders finding no material factual dis- 
putes; 

© To support the addition of one judge 
to the First District Court of Appeal 
in recognition of its time-consuming admin- 
istrative caseload; 

®@ To appropriate funds for state agen- 
cies to allow them to send representatives 
to the conference. 

Newsletter. After an absence of almost 
two years, the section renewed publica- 
tion of its newsletter, publishing three 
editions this year. Through the combined 
efforts of newsletter co-chairmen Dean 
Bunch and Patrick Imhof, the newsletter 
will continue to serve as a major source 
of information on section business and 
developments in administrative law, as 
well as a forum for exchange of views 
and ideas. In recognition of the impor- 
tance of communication, the section also 
made full use of its column in The Florida 
Bar Journal. 

Continuing Legal Education: The Con- 
tinuing Legal Education Committee, 
chaired by Executive Council member 
Patrick F. Maroney, produced two exem- 
plary programs this year. Update on Admin- 
istrative Practice and Practical Aspects 
of Rulemaking and Rule Challenges was 
held in October 1985 and Administrative 
Litigation and Multiparty Administrative 


Proceedings in February 1986. Both were 
standing-room only presentations in 
Tallahassee. A third seminar, cosponsored 
by this section and the Local Government 
Law Section, was held in May on Admin- 
istrative Practice for the Local Govern- 
ment Practitioner. It is hoped that, 
through more jointly-sponsored CLE pro- 
grams, this section’s commitment to man- 
datory CLE will deepen. 

Governor’s Task Force on DOAH: In 
late 1985, Governor Bob Graham estab- 
lished a task force on the Division of 
Administrative Hearings. The section 
worked very closely with the task force 
and, as a result, this section will be viewed 
as a forum for the expression of and 
debate over ideas and suggestions designed 
to strengthen DOAH, which division is 
at the heart of the APA process. 

Annual Meeting: The section will hold 
its annual meeting in conjunction with 
The Florida Bar Convention on June 
20 in Orlando. The section’s annual meet- 
ing committee, chaired by Charles 
Tunnicliff, has planned a joint luncheon 
with the Local Government Law Section. 
On the evening of June 20, the section 
will sponsor a reception at the new 
Marriott World. 

Other Activities: In November 1985, 
the Board of Governors was informed 
of the section’s growth (over 600 members 
functioning through 13 committees) and 
study priorities, including: An adminis- 
trative evidence code; certification for 
administrative practitioners; the impact 
of growth management legislation; and 
a model administrative procedure act ordi- 
nance for local government. 

These studies will continue because of 
their obvious profound importance. Addi- 
tionally, the State Agency Practice Com- 
mittee, through the efforts of co-chairs 
Joe Boyd and Deborah Miller and 
member Wilson J. Foster, prepared and 
submitted to the Department of Pro- 
fessional Legislation for its consideration 


— 


a revision to the agency’s election of rights 
form in connection with professional 
license disciplinary proceedings; and the 
section is conducting a poll on DOAH 
hearing officers. The section also revamp- 
ed its bylaws and financial policies con- 
sistent with Board of Governors policy. 

The work of the section continues, and 
as a personal note, I want to thank the 
many bright and talented people who 
have made my term as chair a rich and 
rewarding one. 


GEORGE L. WAAS 
Chairman 


Corporation, Banking and 
Business Law Section 


The past year was another extremely 
successful year for the Corporation, Bank- 
ing and Business Law Section. The prin- 
cipal emphasis of the section continues 
to be the production of high quality con- 
tinuing legal education programs in all 
areas of corporate law. The section con- 
tinually produces one of the largest 
numbers of seminars of any of the Bar 
sections. These programs have been pro- 
duced at a substantial profit and have 
always received excellent reviews from 
the participants. The annual Southern 
Securities Institute has now achieved 
national status as one of the major annual 
seminars on securities laws and the annual 
bankruptcy seminars provide one of the 
best interchanges between the bankruptcy 
judges and practitioners. 

The section has continued to sponsor 
several publications of high quality, includ- 
ing the section’s newsletter as well as 
monthly articles for The Florida Bar 
Journal. In addition, The Florida Bank- 
ruptcy Case Digests, which are produced 
by the Bankruptcy Committee, have 
become one of the principal sources for 
the dissemination of recent developments 
in the bankruptcy area in Florida. In 
addition, The Florida Bar Antitrust News- 
letter has begun to publish issues on a 
regular basis. 

The section continues to review all 
prospective legislation which affects cor- 
porations. Subject to the constraints 
imposed by The Florida Bar policy with 
respect to legislative activity, the section 
attempts to provide substantive sugges- 
tions with respect to prospective legisla- 
tion. In addition, the section has been 
one of the principal participants in updat- 


ing both the corporation and partnership 
laws of the state. The section has con- 
tinued its excellent relationship with the 
Division of Corporations and is particu- 
larly proud of recent developments in 
the provision of information by the 
Division of Corporations. 

The Corporate Counsel Committee has 
recently released a 32-page Guide to Pro 
Bono Programs for corporate attorneys. 
The guide reports that individual attor- 
neys benefit by increasing their knowledge 
of the law and fulfilling the attorney’s 
professional responsibility to provide law- 
related public service. The guide also high- 
lights details of some existing programs 
which are internally managed pro bono 
activities such as “adopting” nonprofit 
groups and legal assistance projects con- 
ducted outside the corporation. For your 
free copy of the Florida Corporate Coun- 
sel Guide to Pro Bono Programs, write 
The Florida Bar, Corporation, Banking 
and Business Law Section, Tallahassee, 
Florida 32301-8226. 

The Executive Council of the section 
met five times during the prior year, includ- 
ing a meeting in conjunction with the 
annual meeting of the American Bar Asso- 
ciation in London and continued to look 
for new areas to expand its opportunities 
for service. At the annual meeting of 
The Florida Bar, the section will continue 
to sponsor a joint luncheon with the 
Tax Section. 

A special word of praise must be said 
with respect to the members of the 
Executive Council who have served 
conscientiously during the past year. Other 
members of The Florida Bar are encour- 
aged to serve in the various committees 
of the section in areas of interest to them. 


STEPHEN K. RODDENBERRY 
Chairman 


Criminal Law Section 


The Criminal Law Section decided 
some years ago that a major effort should 
be made to provide increased educational 
opportunities to our members. Our activ- 
ities have been divided into three separate 
areas to meet that commitment. 

First of all, the section has continued 
to offer an innovative and interesting 
newsletter edited by Michael L. Salnick 
and Barry E. Krischer of the Publications 
Committee. The quality of the articles 
contained in this newsletter and in the 


section’s column in recent editions of The 
Florida Bar Journal are a tribute to their 
hard work and that of the authors. 

The section has continued to offer fine 
single day seminars covering such topics 
as federal grand jury practice and devel- 
opments in Florida’s sentencing guide- 
lines. The response of the membership 
has been very favorable as reflected in 
excellent attendance and reviews. Special 
plaudits should go to Bernard Dempsey 
and Joe Mitchell for their efforts in bring- 
ing us these seminars. 

Finally, our section continues to spon- 
sor training programs for beginning 
prosecutors and public defenders. These 
seminars are conducted on the National 
Institute of Trial Advocacy model involv- 
ing intense seven-day programs at both 
Stetson and the University of Florida’s 
College of Law. This section is sensitive 
to the fact that the general citizenry most 
often encounters lawyers and the law 
through activities of the criminal justice 
system. They either do so directly as 
jurors, witnesses, victims or defendants, 
or indirectly through press coverage of 
criminal justice activities. The Florida 
Bar’s best efforts in improving its image 
with the public will be to no avail if 
these encounters do not leave the public 
with a perception of competence, hard 
work and high ethical standards. We hope 
these programs contribute to a positive 
image for our section’s members and for 
The Florida Bar in general. 

To that end, the section has chosen 
to use its resources to educate a limited 
number of its members each year in 
advanced programs teaching the funda- 
mentals of instruction in the Nita Method. 
Numerous members of our section have 
been sent to Nita training institutes for that 
purpose. This year we have continued 
to increase the number of those receiving 
such instruction so that we can continue 
to multiply the number of instructors 
available and improve the quality of our 
programs. 

The section continues to award the 
Selig Golden Memorial Award to an out- 
standing member of The Florida Bar who 
has made significant contributions to the 
criminal justice system of our state. Last 
year’s recipient was Circuit Judge 
Benjamin M. Tench of Gainesville, who 
was a moving force in the creation of 
our section and who contributed greatly 
to the development of our state’s Rules 
of Criminal Procedure. At this year’s 
annual meeting the award will again be 
presented based upon the vote of the 
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executive council. 

Finally, the section has continued its 
efforts to bring into effect a certification 
program for practitioners of criminal law. 
The certification plan approved by our 
council, the Board of Certification and 
Designation and the Bar Board of Gov- 
ernors was presented to the Florida 
Supreme Court in mid-February for 
adoption. Chaney Mason, chairman of 
our Certification Committee, represented 
our section at oral arguments before the 
court. This plan is unique in that it takes 
into consideration the divergence of skills 
needed in both the trial of criminal cases 
and the presentation of appeals of such 
cases. 

Much activity has been directed toward 
analysis of various plans presented to 
federal lawmakers that would affect the 
practice of criminal law in the State of 
Florida. Such matters include reporting 
requirements under Internal Revenue Ser- 
vice regulations, the issuance of subpoenas 
to defense attorneys in investigations of 
their clients, and the definitional sections 
of laws pertaining to activities generally 
described as “money laundering.” There 
are many questions concerning these mat- 
ters that will ultimately affect our society’s 
ability to have effective criminal laws bal- 
anced against an individual’s right to have 
counsel of his own choice when charged 
with a crime. 

This section will hold its annual meet- 
ing at The Florida Bar convention in 
Orlando this June and we invite all mem- 
bers to participate in our council meeting. 


STAN R. MorrRIS 
Chairman 


Environmental and Land 
Use Law 


The Environmental and Land Use Law 
Section has had another active year. I 
am pleased to serve as chairman of the 
section during a time when it is busier 
than ever. We have finally crossed the 
threshold of 1,000 members, and we are 
among the fastest growing sections in 
the Bar. 

Stimulating our section’s growth is the 
issue of growth itself: Florida’s new growth 
management bill and the new adminis- 
trative regulations which are being pro- 
mulgated have accomplished significant 
changes in most environmental and land 
use laws, and there are more practitioners 
than ever before who need to know about 
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these changes. 

Under the leadership and planning of 
our CLE seminar co-chairmen, Al 
Malefatto and Tom Pelham, our section 
has sponsored two seminars on enforce- 
ment and water law, and cosponsored 
two growth management seminars with 
the Florida State University College of 
Law. Our section will sponsor two addi- 
tional seminars on land use law and 
annual legislative update in May and 
August. In addition, our CLE workshop 
chairman, Doug Halsey, has planned three 


workshops dealing with public interest~ 


advocacy, environmental issues for real 
estate lawyers, and the Marketable Record 
Title Act. 

Perhaps our section’s greatest contrib- 
ution to continuing legal education comes 
from our complete redesign of the sec- 
tion’s CLE manual. The manual will be 
published in a looseleaf format with 
volume I devoted to environmental law 
and volume II devoted to land use law. 
Volume II will be jointly sponsored by 
the Real Property, Probate and Trust 
Law Section. Our CLE manual co-chair- 
men, Tom Cloud and Jim Brown, have 
arranged for editorial support from the 
Stetson University College of Law. This 
will result in a standardized looseleaf 
format which will be edited in a consistent 
manner each year, and will provide the 
practitioner with the leading authority 
on environmental and land use law in 
the State of Florida. 

I am pleased to report that many of 
the public interest programs started by 
our immediate past chairman, Cliff 
Schulman, have been expanded under 
the quiet leadership of Richard Haman. 
His committee is working on a survey 
concerning public interest involvement, 
a workshop on public interest advocacy 
and a public interest column in our sec- 
tion newsletter. He has also found authors 
for articles in The Florida Bar Journal 
and the CLE manual. 

Our section has also recognized the 
need to involve other professionals in 
our activities. In the environmental and 
land use field, engineers, planners, biol- 
ogists, hydrologists, and similar profession- 
als are invaluable. We are proposing that 
they are invited to be affiliate members 
in our section, and efforts are being made 
to involve these professionals in our CLE 
activities. 

Inevitably, growth creates additional 
work. This report merely skims the sur- 
face of what is being accomplished by 
the section. This year we have 16 commit- 


tees and 16 chairpersons dedicated to 
the work of the section. It is apparent 
that the field of environmental and land 
use law is one of the fastest growing 
areas in the state, and it is a comfort 
to know that our section’s committees 
are chaired by able leaders who will be 
around to lead us into the next decade. 


J. SAM OWENS, JR. 
Chairman 


Family Law Section 


The Family Law Section has had a 
particularly active and. productive year. 
We have focused on continuing and increas- 
ing our traditionally excellent educational 
programs and on working with the legis- 
lature to implement needed legislative 
reforms. 

Our educational efforts have primarily 
been conducted through the CLE Com- 
mittee ably chaired by Cynthia Greene. 
Under her leadership we have run the 
gamut of areas of concern to the family 
practitioner. Further, we offered programs 
of interest to nonfamily lawyers and other 
professionals as well, including a fall pro- 
gram on handling psychiatric and psy- 
chological testimony and a summer 
program (at the 1986 Florida Bar Con- 
vention) on domestic violence. In the 
spring we presented a program on inter- 
disciplinary aspects of family law practice. 
All these programs met with great success 
and attendance. 

Additionally, at our out-of-state meet- 
ing (in Boston) we joined the 
Massachusetts Bar Association for a mock 
trial demonstration at Harvard Law 
School. Participants were Boston lawyers 
Jerry Nissenbaum and Eugene Murphy 
and Florida lawyers Melvyn Frumkes, 
Elaine Duggar and Lewis Kapner. The 
educational component was so well 
received that the section is considering 
expanding our out-of-state executive coun- 
cil meeting next year into a two- or three- 
day ski seminar. 

Following last year’s inaugural run, we 
again presented a marital advocacy work- 
shop, extending the time from three days 
to four days. This workshop is an intensive 
“hands on” workshop for beginning and 
intermediate attorneys interested in improv- 
ing their advocacy skills. Judge Richard 
Feder again conducted the workshop 
which included in its faculty many of 
the leading matrimonial lawyers of the 
state. 


Our legislative concern has commanded 
our attention. Federal legislation will 
require mammoth changes in the state’s 
child support enforcement system. Some 
of the suggested changes would result 
in a virtual overhaul of the entire matri- 
monial system. The legislature has asked, 
and the section, under the chairmanship 
of Steve Sessums, has offered substantial 
assistance in drafting this far-reaching leg- 
islation. Additionally, with Art Ginsburg 
and David Korones at the helm, we are 
continuing our efforts to assist the legis- 
lature in the adoption of the Supreme 
Court Matrimonial Commission’s pro- 
posed equitable distribution statute. Fur- 
ther, our involvement in the controversial 
area of divorce mediation continues to 
be productive. 

Our Amicus Committee has been 
relatively inactive this year, but as of 
this writing, the section is considering 
filing amicus briefs in two substantial 
cases involving equitable distribution 
issues. 

This year the executive council has 
approved amending its bylaws to permit 
paralegals to become associate members. 
It is expected that the membership will 
approve these amendments, and we will 
look forward to active participation by 
paralegals in future section activities. 

Certification continues to be a success- 
ful program. This year 15 attorneys 
applied, 12 sat for the exam, and 11 
attorneys will be certified at The Florida 
Bar convention. 

The Family Law Commentator con- 
tinues to be one of the premier family 
law Bar publications in the country. Editor 
Matt Miller has expanded the 
Commentator’s coverage to include a “pet 
peeve” column, litigation technique com- 
ments added to the case summaries, and 
an out-of-state case potpourri. 

All in all, the section has had a success- 
ful year and looks forward to even bigger 
and better things under Chairman-elect 
Marian Mason’s leadership next year. 


LEWIS KAPNER 
Chairman 


General Practice 


The General Practice Section has had 
another active and productive year. The 
members of the executive council have 
served conscientiously throughout the year 
with a high attendance at all meetings. 


Because of the high level of participation 
in the section’s activities the section has 
voted to recommend to the membership 
at the annual meeting in June, that we 
increase the council membership by 
adding two additional council members 
for a total of 14 members. 

At our annual September meeting in 
Tampa, we finalized plans for our mid- 
year meeting in Orlando, as well as making 
plans for the forthcoming year. 

Key West was the site of our November 
meeting where we had not only good 
weather and seafood, but an excellent 
meeting. The January midyear meeting 
in Orlando was well attended and cul- 
minated with our Jamaican rum punch 
party. March was a special meeting held 
at the Island Harbor Resort at Cape 
Haze to gear up for the forthcoming 
annual meeting. 

Although the section has taken a posi- 
tion opposing mandatory continuing legal 
education, the section has emphasized 
continuing legal education, and executive 
council members have devoted consider- 
able time and effort in making available 
excellent seminars during the year. Jack 


Hackett served as the CLE chairman, 
ably assisted by Dean Kowalchyk. 

The section is particularly proud of 
our annual Legal Update, which was 
attended by over 200 at last year’s annual 
meeting and will be offered again at the 
annual meeting in June. 

The section sponsored a successful DUI 
seminar at the midyear meeting. We have 
also been active in addressing the use 
of video cameras by attorneys and have 
presented a seminar on this newly devel- 
oping and important area. We have also 
presented a very practical and helpful 
seminar on law office management. 

Our annual out-of-country seminar held 
at the Half Moon Club in Montego Bay, 
Jamaica, presented an “Update on Tax 
Laws for the General Practitioner” and 
areas of administrative law. 

The section is also particularly proud 
of our newsletter, edited by May Cain, 
that has developed into a significant pub- 
lication that makes a meaningful con- 
tribution to the general practitioner. 
During this year the section also began 
to publish columns in The Florida Bar 
Journal on a regular basis. 
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A membership committee was estab- 
lished this year to explore and make rec- 
ommendations regarding increasing the 
membership of the section and to explore 
such areas as affiliated membership. 

Governor Bob Graham will address our 
annual luncheon in June in Orlando. The 
Economics of Law Practice Section will 
be co-sponsor. Following the luncheon 
the section will hold its annual member- 
ship meeting and all interested persons 
are invited to attend. The section will 
also host a cocktail party at the con- 
vention. 

We have strived during the year to 
increase our service to the general practi- 
tioner through seminars, publications, and 
in reviewing proposed legislation. We 
named a legislative chairman this year 
to report to the council on pending legis- 
lature. 

I would like to express my appreciation 
for the outstanding cooperation I received 
from the officers and members of the 
executive council during my term as chair- 
man. In addition to those previously men- 
tioned, the section’s secretary, Stephen 
C. Page, and David A. Donet especially 
warrant recognization for their outstand- 
ing efforts. Under the able leadership 
of Jack Hackett next year, I am sure 
the section will continue to grow beyond 
the present 1,800 plus membership. 


GEORGE O. WILSON III 
Chairman 


International Law Section 


The International Law Section, com- 
pleting its fourth year, has continued to 
expand its activities and programs. 

In December 1985, the section co- 
sponsored with the American Bar Asso- 
ciation’s Section of international law and 
practice its winter meeting in Miami. This 
event attracted 140 international lawyers 
who participated in a stimulating two-day 
program. We were honored to hear an 
array of outstanding speakers, including 
Congressman Sam Gibbons, chairman of 
the House, Ways and Means Trade 
Subcommittee; former U.S. Trade Repre- 
sentative and former Florida Governor 
Reuben Askew; and newly-elected Miami 
Mayor, Xavier Suarez. Due to the success 
of this joint meeting, we have been invited 
by the ABA’s International Law and Prac- 
tice Section to continue this partnership 
in the future. 
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The International Law Section also 
co-sponsored with the Federal Bar Asso- 
ciation’s International Law Section a 
seminar on western hemisphere trade law. 
This one-day seminar was presented in 
Orlando in late May. Congressman Sam 
Gibbons delivered the keynote address 
and an outstanding panel addressed such 
topics as The Caribbean Basin Initiative, 
Technology Transfer and Industrial Prop- 
erty Rights, and Economic Incentives for 
Business Expansion in the Western Hemi- 
sphere. 

As this Journal goes to press, the sec- 
tion is planning to offer a free seminar 
during The Florida Bar’s annual meeting 
in Orlando. The CLE program is entitled 
1986 International Law Update. Topics 
to be addressed include: new develop- 
ments regarding nonimmigrant business 
visas, including visitors, temporary work- 
ers, investors and intracompany transfers; 
an update on international tax, including 
a further insight on FIRPTA withholding 
requirements and a discussion of treaty 
shopping; and customs and duties with 
an emphasis on the area of duty draw- 
backs and a review of The Caribbean Basin 
Initiative. 

All members of the section receive our 
International Law Quarterly and I would 
be remiss if I did not acknowledge the 
work of Gilbert Lee Sandler, the editor, 
who is responsible for the growth of a 
very fine publication. 

I wish to thank Executive Council mem- 
bers George Harper and Saturnino Lucio 
for their commitment toward editing and 
publishing a Manual for Florida Interna- 
tional Transactions. This publication will 
include a broad variety of subjects includ- 
ing taxation, banking, importing and 
exporting of capital goods, repatriation 
of funds, reporting requirements, immi- 
gration and U.S. investments abroad. 

I would also like to mention that our 
Immigration Law Committee, headed by 
Sarah Tobocman, is in the midst of a 
very productive year. Besides preparing 
a chapter on immigration for the section’s 
manual, the committee is also updating 
the 1983 version of Immigration Law 
and Practice in Florida. She has appeared 
before the Bar’s Unauthorized Practice 
of Law Committee to address the con- 
cerns of many of our legal colleagues 
that some nonattorneys are engaging in 
the unauthorized practice of immigration 
law. In addition to this, the committee 
is also proposing legislative measures in 
conducting consumer education activities. 

I believe we can be proud of what 


the section has accomplished through its 
initial years. I am pleased with the pace 
in which the section has expanded its 
activities, and I am extremely excited 
about new programs which are being con- 
sidered for future years. 

I want to thank all of those people 
who have devoted so much time to our 
activities and all of those members of 
the section who have given me their sup- 
port. 

BRUCE STARLING 
Chairman 


Labor and Employment 
Law 


Excluding, hopefully, the 413 current 
members of the Labor and Employment 
Law Section, there is likely to be some 
confusion among the general Bar mem- 
bership about the term “labor and employ- 
ment” law. That confusion may result, 
in part, from the fact that the typical 
practice of a traditional “labor lawyer” 
has changed very dramatically over the 
last 10 years, and, as a result, the areas 
of the law upon which our section focuses 
has changed as well. 

Ten years ago an experienced labor 
lawyer practiced principally in the private 
sector under the National Labor Rela- 
tions Act, the Labor Management Rela- 
tions Act, the Fair Labor Standards Act 
and the Railway Labor Act. The issues 
typically addressed related to the col- 
lective bargaining relationships between 
private sector employers and unions. 

Today, the bulk of the practice of a 
typical “labor and employment lawyer” 
may not be directly related to any of 
the foregoing. A substantial portion of 
most of our practice lies in the area of 
employment discrimination, including prac- 
tice before the Equal Employment Oppor- 
tunity Commission and the Florida 
Commission on Human Relations and, 
since 1975, before the Public Employees 
Relations Commission, which regulates 
collective bargaining with state, county 
and local governments. 

Consistent with representation in the 
public sector is the increasing emphasis 
on the constitutional dimensions of employ- 
ment law, including 14th amendment due 
process and first amendment litigation. 

A significant portion of our practices 
now involves litigation of individual 
employee claims as opposed to the inter- 
ests of organized employees. Employment- 
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at-will litigation and individual employ- 
ment contract litigation is clearly increas- 
ing. 

Having explained what we are, let me 
give you a sample of what we do as a 
section. Primarily we have concentrated 
our energies on continuing legal educa- 
tion for section members, other members 
of the Bar, and nonlawyers whose occu- 
pations or interests touch on labor and 
employment law. Most of our standing 
committees function as liaisons between 
the practitioner and the agencies before 
whom we practice: the Equal Employ- 
ment Opportunity Commission, the Pub- 
lic Employees Relations Commission, 
the Florida Commission on Human Rela- 
tions and the Department of Labor Wage- 
Hour Division. Through these commit- 
tees, we meet and confer with agency 
representatives for educational purposes, 
and, when necessary, for the purpose of 
addressing areas of mutual concern. 

In the past year, the section sponsored 
or co-sponsored nine educational pro- 
grams: August 23, 1985, we co-sponsored 
a seminar entitled Coping with the Fair 
Labor Standards Act after Garcia v. 
SAMTA,; on October 23, 24 and 25, 1985, 
the section co-sponsored the 11th Annual 
Public Employment Labor Relations 
Forum in Orlando; on December 6, 1985, 
the section held a seminar at the Hyatt 
Regency Hotel in Miami, entitled Public 
Employee Rights Litigation: Issues Aris- 
ing Under 42 U.S.C. §§1983, 1985 and 
1986; on January 10, 1986, the section’s 
NLRB Liaison Committee conducted a 
workshop jointly with representatives of 
the 12th Region of the NLRB in Tampa; 
on February 6 and 7, 1986, the section 
participated in the Second Annual Con- 
ference on Labor and Employment Law 
in the United States, sponsored at the 
Lincoln Center in Tampa by Center for 
Labor Management Dispute Resolution 
and Stetson University College of Law; 
on February 20 and 21, 1986, our annual 
Equal Employment Opportunity Practice 
seminar was held in combination with 
a workshop co-sponsored with the Florida 
Commission on Human Relations, in 
Miami; on March 20, 21 and 22, 1986, 
we participated in the Fourth Annual 
Labor and Employment Law Seminar 
sponsored by Southern Methodist Uni- 
versity School of Law and the Labor and 
Employment Law Sections of 10 south- 
eastern states; on May | and 2, 1986, 
the section conducted its annual Current 
Labor Topics Seminar at the South Seas 
Plantation; and on June 19, the section 


will bring to the section’s meeting at the 
annual convention of The Florida Bar 
the recently appointed member of NLRB, 
James M. Stephens. 

For 1986-87, the section has the follow- 
ing programs planned: A targeted-issue 
current labor topic seminar on or about 
August 22, 1986, in Tampa; on October 
23, 24 and 25, 1986, in Tampa, the 12th 
Annual Public Employment Labor Rela- 
tions Forum, to be held in conjunction 
with the American Arbitration Associa- 
tion’s 60th anniversary and co-sponsored 
with the Local Government Law Section; 
on February 6, 1987, the Equal Employ- 
ment Opportunity Practice Seminar in 
Orlando; and, on April 30 and May 1, 
1987, the annual Current Labor Topics 
Seminar (location undecided). 

The section is also preparing a practice 
text on issues arising under the Florida 
Public Employees Relations Act and its 
members periodically contribute to the 
section’s quarterly publication as well as 
to The Florida Bar Journal. 

The members of the section cordially 
invite any Bar member whose practice 
touches upon the field of labor and employ- 
ment law to join us in our upcoming 
activities. 


JOHN JAMES CHAMBLEE, JR. 
Chairman 


Local Government Law 


The Local Government Law Section 
started several new programs this year. 
The inaugural issue of the section’s new 
annual publication, “The Local Govern- 
ment Law Symposium,” was released. It 
is being distributed without charge to 
every member of the section as an addi- 
tional service and through an additional 
grant we have provided complimentary 
copies to Florida Bar leaders, the executive 
council of the National Institute of Munic- 
ipal Law Officers, the executive council 
of the ABA Section of Urban, State, 
and Local Government Law, state govern- 
ment leaders, and members of the judi- 
ciary to include Florida circuit court 
judges, Florida district court of appeal 
judges, Florida Supreme Court justices, 
federal district court judges, federal 
appellate justices and U. S. Supreme 
Court Justices. Additionally, through fund- 
ing arranged with the Florida Municipal 
League of Cities, one copy was sent to 
each municipality within the state. The 


second issue is almost complete and will 
be distributed early this summer. 

This new publication, which is being 
published in cooperation with the Law 
Review of Stetson University School of 
Law, promises to be an annual forum 
for emerging issues in the practice of 
local government law. It is the culmina- 
tion of several years work by the section’s 
Editorial Advisory Committee. The ded- 
ication by Dean Bruce Jacob, the faculty, 
and administration of Stetson University 
to the project, as well as the long hours 
put in by the students of the Stetson 
Law Review, deserve special recognition. 
We can all be proud of this symposium 
as it evolves into a nationally recognized 
publication for local government lawyers. 

The section also took a different 
approach in publication of its newslet- 
ter—working directly with the Center of 
Governmental Responsibility at the Uni- 
versity of Florida College of Law. The 
first issue of the “new” newsletter contains 
synopses of bills affecting local govern- 
ments passed by the 1985 Legislature, state 
and federal decisions impacting local 
governments, and abstracts of recent 
articles from Florida’s law reviews. 

Our CLE program was also a great 
success and we have participated in one 
of the largest state CLE seminars to be 
held in the area of local government law, 
attended by 370 attorneys and public 
officials and sponsored by the Florida 
Association of County Attorneys. 

Another CLE program which deserves 
recognition is the 11th Annual Public 
Employment Labor Relations Law Forum 
held in late October in Orlando. This 
forum in the area of public employment 
and labor relations serves as an annual 
opportunity for the discussion and debate 


Coming in July/August issue 
Profile of New Florida Bar 
President Joe Reiter 


The Comprehensive Medical 
Malpractice Act 


Report of the Courts 
Restructure Committee 


Oral Argument in United States 
Supreme Court 
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of a number of timely topics within the 
area of labor and local government law. 
This year’s increase in attendance and 
our continued cooperation with the Labor 
and Employment Law Section as co-spon- 
sor for 11 years attests to our continued 
commitment to quality CLE programs. 

The Ninth Annual Local Government 
Law in Florida Seminar was held in 
Tampa on March 21-22, 1986, with more 
than 100 participants. Topics ranged from 
a state attorney’s perspective on bond 
transactions to a sovereign immunity 
update. In conjunction with the ninth 
annual seminar, we scheduled two recep- 
tions honoring The Florida Bar Board 
of Governors and the Law Review of 
the Stetson University College of Law. 
Special presentations were made to 
Florida Bar President Patrick Emmanuel, 
and to Bruce Jacob, dean of Stetson. 
Also planned for May was a program 
co-sponsored with the Administrative Law 
Section. 

We are especially pleased that the Board 
of Governors has approved the proposed 
amendment to Article 18(II)(c) of the 
Integration Rule to allow eligible law 
students to appear in any court or admin- 
istrative proceeding on behalf of a munic- 
ipality or county with a full-time legal 
staff. The amended Integration Rule will 
be of mutual benefit to both law students 
and to the local governments which they 
serve. Legislative Committee Co-Chair- 
man Gerald Schneider of Jacksonville saw 
that this program was developed and has 
been asked to undertake the further task 
of developing a model format for imple- 
mentation of the law student intern pro- 
grams. 

Another new project is the law student 
writing competition. This new program 
should develop additional academic inter- 
est in local government law as the winning 
author will receive a cash award of $500 
and will be published in a section publica- 
tion. 

Also formed this year was a new section 
committee known as the Bond Finance 
Law Committee. The idea for this com- 
mittee was conceived by Michael Hill 
of Miami, who has been diligently work- 
ing as co-chairman along with section 
Secretary/Treasurer Charles Schoech of 
West Palm Beach. The committee serves 
as a forum for questions and procedures 
that arise in Florida law and public trans- 
actions, while also serving to provide tech- 
nical advice to the section on those 
matters. It serves as a focal point for 
discussion of proposed federal legislation 


and to develop legislative policy positions 
for the section’s consideration and ad- 
vocation. Lastly, it is of tremendous 
assistance in CLE matters in the sub- 
stantive areas of bond financing trans- 
actions. The first year’s response included 
over 60 members. Other standing com- 
mittees have continued to be active. 

The section continued its annual Ralph 
A. Marsicano Award to recognize mem- 
bers of the Bar who have made significant 
contributions to the practice of local gov- 
ernment law. Named for now-retired 
Ralph Marsicano, considered to be dean 
of U.S. city attorneys, the award in 1985 
went to Harry A. Stewart, county attor- 
ney for Orange County. The section’s 
1986 recipient of the award is Samuel 
S. Goren of Fort Lauderdale. 

In closing, I would like to address a 
future program for which we are begin- 
ning to plan. Our state is rapidly growing 
in population and is experiencing a myriad 
of local government problems associated 
with this growth. It is projected that 
Florida will be the third largest state 
in the nation by the year 2000 and because 
of this, providing housing, transporta- 
tion, education, water, sewers, schools 
and other services, while also preserving 
the environment, poses a monumental 
challenge to local governments. To this 
end, we believe that a Florida Bar sympos- 
ium of government leaders, lawyers and 
academicians to explore the future of 
“Local Governments in the 1990’s” would 
be beneficial to both the Bar and to 
local governments such as the City of 
Miami, where I serve as deputy city attor- 
ney. Herbert Thiele, city attorney of 
Delray Beach, and I have started long- 
range planning as co-chairmen for this 
program to be held in May or June of 
1987, and we look forward to making 
it an overwhelming success. 


JOHN J. COPELAN, JR. 


Chairman 
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Real Property, Probate 
& Trust Law 


The Real Property, Probate and Trust 
Law Section has had an auspicious but 
difficult year, having celebrated its 30th 
anniversary and also being faced with 
serious challenges to the Marketable 
Record Title Act (“MRTA”). It was 
MRTA that caused the section to be 
formed by a number of real estate lawyers 
in 1954 and MRTA is being unjustifiably 


challenged again 30 years later. Neverthe- 
less, the section is strong, growing and 
active in the various disciplines in which 
its members practice. 

The section was formed in 1954 by a 
small number of Florida lawyers who 
felt the need for a voluntary association 
of attorneys involved in real estate, trust 
and probate law to get together and under- 
take certain projects or programs in their 
respective disciplines. One of the principal 
motivations for the formation was to con- 
sider appropriate legislation to clear up 
serious defects and problems in title exam- 
ination caused by certain economic down- 
turns experienced in the 1920s and 1930s. 
Approximately five or six years later, 
the section was instrumental in guiding 
through the legislature the Marketable 
Record Title Act. Today, the section has 
approximately 6,300 members and is 
larger and more sophisticated than many 
state bar associations. Its 140-member 
executive council governs and conducts 
its affairs. We meet approximately every 
two or three months for approximately 
two days. The section’s principal aim is 
to assist individual lawyers so as to make 
them better attorneys and better able to 
provide services to the public. 

The section, the first such body to 
undertake an annual convention meeting 
for its members, will experience its sev- 
enth annual convention in the Greater 
Orlando area. For three days, numerous 
seminars and other functions will be con- 
ducted for the benefit of its members. 

During the last year, the section, under 
the leadership of John E. Norris of Lake 
City, sponsored and presented its annual 
legislative update to make members more 
current in the law and recent legislative 
developments. Another program the sec- 
tion is currently sponsoring is the devel- 
opment of an automated probate support 
system so that all attorneys, and not 
simply probate lawyers in the large firms, 
will have access to the most sophisticated 
documentation in order to provide ser- 
vices on a more efficient basis and at 
lower cost. 

The section undertakes numerous 
seminars throughout the year and spon- 
sors various nonprofit corporations to 
provide its computerized support systems 
and advanced seminars. This year the 
section will sponsor five LLE seminars. 

Over the past year, certain changes 
have been incorporated in the section’s 
structure to prepare for future years better. 
One of these has been to formalize legis- 
lative procedures more. All legislation now 


considered must be reviewed and is 
handled by a standing legislative commit- 
tee comprised of John W. Norris, chair- 
man; William Belcher, St. Petersburg, 
chairman for probate and trust legisla- 
tion; and Robert W. Wilson, Orlando, 
chairman for real property legislation. 
These experts in their respective fields 
spend considerable time in coordinating 
our legislative efforts and, as a result, 
the response by the section to legislative 
needs has become more consistent and 
effective. The legislative committee also 
coordinates and oversees the services pro- 
vided by our outside lobbyist, William 
Wiley of Tallahassee. 

The Section continues to be actively 
involved in legislative matters of concern 
to its members, not so much from a 
policy point of view, but from a legal 
point of view. For example, the section 
has been involved with legislation to clar- 
ify defects and improve statutes relating 
to the balloon mortgage, notice of lis 
pendens, probate and similar areas. This 
new committee structure will serve the 
section well by providing continuity. 

The section also created a new position 
of treasurer. With recent developments 
in the Bar, it has become necessary for 
each section to become more fiscally respon- 
sible and to provide continuity in financial 
matters. Roland “Chip” Waller of New 
Port Richey was elected treasurer and 
has done a very fine job in a difficult 
area. With this change, the section now 
is able to consider its financial needs 
and responsibilities over a longer period. 
It has also brought more fiscal responsi- 
bility. 

The Florida Supreme Court recently 
approved a program for certification in 
estate planning and probate. The section 
is involved in that endeavor and, under 
the leadership of Robert Pleus of Orlando, 
is also involved in seeking approval for 
certification in the real property area. 
Oral argument was recently held and we 
are awaiting a decision by the Supreme 
Court. 

Our leadership over the years has 
included many of the most respected and 
distinguished attorneys in the areas of 
real property law, probate law and trust 
law. Joan Bennett of Sarasota is the cur- 
rent vice-chairman who will become chair- 
man of the section this coming year. 
Director for the real property law division 
is currently David Brennan of Orlando 
and director for the probate and trust 
law division is Ed Koren of Lakeland. 
Jerry E. Aron of Palm Beach is secretary 


and Roland Waller is treasurer. All of 
these positions are elected by the executive 
council through nominations and open 
elections. The section is particularly 
pleased with the wide ranging views and 
differing backgrounds that are accom- 
modated in the leadership; indeed, the 
executive council is comprised of 140 law- 
yers from small, medium and large law 
firms. 

The Probate and Trust Law Division 
is made up of 16 committees, and the 
Real Estate Division has 20 committees. 
The Condominium Law Committee is one 
of the largest committees (having in excess 
of 100 members at its meetings). There 
is also a Circuit Representative Division 
of attorneys from each judicial circuit 
to represent the individual members in 
that circuit. 

If there is a coming change with respect 
to sections as a whole and this section 
in particular, it perhaps relates more to 
how individual attorneys will participate 
in various Bar activities. It would appear 
that more and more attorneys will become 
involved in the various sections and, as 
a result, section membership and activities 
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will increase and further staff support 
needs to be considered to provide for 
these needs. This section with 6,300 mem- 
bers is larger than some state bar associ- 
ations; yet, the section has only one section 
coordinator who, in view of this, does 
a fine job. 

As the section reaches its 3lst year, 
it is appropriate to make some comments 
concerning MRTA. First, it is important 
to understand what occurred in the 1950s 
which resulted in the very definite need 
to pass this legislation. Indeed, the 
economic circumstances of the late 1920s 
and the 1930s had created title difficulties 
not only in Florida, but throughout the 
country which caused many states to con- 
sider and adopt similar legislation to clear 
various title defects and transfers that 
occurred during those difficult times. 

The concept of MRTA was discussed 
in the 1950’s in response to numerous 
title defects and problems that were aris- 
ing with respect to titles. As a result 
of certain occurrences in the 1920s and 
1930s there were significant title problems 
involving multiple deeds and adverse inter- 
ests which messed up many Florida titles. 
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Title transfer was at best difficult and 
extremely expensive since it was necessary 
very often to bring an action to quiet 
title before a person would buy any real 
property. The general concept behind 
MRTA was that if a person and his pre- 
decessors essentially owned title for 30 
years or more, that would extinguish any 
adverse interests other persons may have 
in the property, although there would 
be exceptions as well as remedies avail- 
able for the adverse interests to protect 
themselves such as by filing a notice in 
the public records. At this time, numerous 
other states had also adopted MRTA 
statutes. 

MRTA made it much easier and less 
expensive for individuals to transfer real 
estate and buy homes. It reduced the 
need for attorneys and eliminated many 
law suits that were required to quiet title. 
The section provided a service to the 
public by guiding MRTA through the 
legislature. 

The controversy involving MRTA con- 
cerns its applicability to lands which had 
been conveyed from the state and which 
were sovereign lands in 1845 (that is, 
were in fact navigable in 1845 when 
Florida became a state). Much of the 
land in this state (indeed, in excess of 
two-thirds) involved deeds from the State 
of Florida in the late 1800s when the 
motivation was to convert the land to 
private ownership so that it could be 
developed and become fruitful. Recently, 
the state determined that certain of the 
land so conveyed also covered bodies 
of water which the state feels were navi- 
gable in 1845 and thus sovereign lands. 
There is no indication that the bodies 
of water were navigable and the official 
government survey does not reflect these 
as being meandered bodies of water. 
Indeed, absent these, the problem does 
not arise since any purchaser takes subject 
to the rights to the State of Florida in 
those lands. What the State of Florida 
now wants to be able to do is to challenge 
under certain circumstances those deeds 
which it executed over 100 years ago 
on the basis that the deeds covered lands 
which contained navigable waters in 1845. 

The cases which have construed MRTA 
have held that the state’s interest in the 
land is also barred by MRTA, except, 
of course, for reservations in the applicable 
deed. In all of these cases, except one, 
the state voluntarily executed and re- 
corded a deed many, many years ago 
and in regard to almost all of these cases, 
the official government survey was pre- 
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pared and did not reflect any navigable 
waters or meandered water bodies. While 
there can be no doubt that perhaps the 
States did convey sovereign lands which 
certainly under today’s standards should 
not have been conveyed, the fact remains 
that it was done by virtue of a deed 
many years ago. To now permit the state 
to have a right to challenge the validity 
of that deed would bring into question 
many, many titles throughout Florida. 
Although the section is sympathetic 
to the problem which has arisen, we feel 
there are other solutions, such as the 
public trust doctrine and further refine- 
ments to MRTA. The section continues 
to believe that MRTA was appropriate 
and useful legislation serving the public 
at large and particularly the small home- 
owner who could ill-afford the high cost 
involved in litigation in curing title. 


PATRICK T. CHRISTIANSEN 
Chairman 


Tax Section 


As always, the Tax Section has had 
a busy year. We have conducted eight 
regular continuing legal education courses, 
had a day-long meeting with state tax 
policymakers in Tallahassee, a three-day 
meeting with top federal policymakers 
in Washington where we also hosted a 
cocktail party for our Florida congres- 
sional delegation, continued our singularly 
successful lobbying efforts in Tallahassee, 
conducted a two-day certification review 
course, conducted a national program 
on foreign taxation, greatly expanded 
our activity in Congress, and, of course, 
continued regular executive council meet- 
ings and our annual convention in May. 

Our regular continuing legal education 
program, headed by Chairman L. James 
Dixon and assisted by Vice Chairman 
Bill Horowitz, conducted four institutes: 
Compensation Planning, Time Value of 
Money, Corporate Taxation, Individual 
Tax Planning; two limited attendance 
seminars: Entity Terminations and Part- 
nership Taxation; and a workshop con- 
ducted this year in conjunction with the 
University of Miami on Estate Planning. 
Working under them, Bob Hudson put 
on a significantly rejuvenated national 
program on Foreign Taxation this winter, 
in conjunction with the Florida Institute 
of Certified Public Accountants. 

Larry Gragg and I arranged for a day- 


long meeting and reception for our mem- 
bers having a major interest in state tax- 
ation, with Randy Miller, Joe Mellichamp 
and other top officials from the Depart- 
ment of Revenue and the Attorney Gen- 
eral’s Office. This open, frank and friendly 
exchange directly resulted, among other 
things, in the section joining the Depart- 


‘ment of Revenue, as amicus curiae, before 


the First District Court of Appeal in a 
case dealing with procedural matters. 

Each year we put on a two-day review 
course for persons planning to take the 
certification examination. This year only 
four candidates applied for the exam but 
over 70 showed up for what has become 
a very popular advanced level review 
course for tax lawyers. Steve Lewallen 
headed the program. 

Bob Pierce, formally general counsel 
to the Department of Revenue, coordi- 
nates the section’s activities in Tallahassee 
this year. The section’s lobbying efforts 
have long been recognized by key legis- 
lators and their staffs as among the most 
effective in the Bar. Pierce, recognized 
as one of the most technically knowledge- 
able people in Florida in the state tax 
area, has been able to achieve most of 
the section’s goals quietly, within the com- 
mittee framework. 

At the federal level, Jerry August 
prepared and presented to Congress a 
lengthy analysis of the proposed mod- 
ifications to SubchapterC. Jason Warner 
prepared comment and appeared on the 
foreign “branch tax.” Other comments 
provided to Congress on this year’s tax 
bill have included agricultural taxation 
by John Milton and Mike Minton, real 
property by Fred Hoffman and Gray 
Gibbs, and Subchapter J by Georgene 
Gore. Division V chairman, Ed Koren, 
has acted as editor and coordinator for 
this major effort. 

But the highlight of the year was the 
wonderfully planned and executed Feb- 
ruary meeting in Washington with top 
officials from Congress, the Treasury, 
Justice Department and the courts. Start- 
ing out with a cocktail party in honor 
of the Florida congressional delegation 
and their staffs, we met for two days 
in wide-open and extremely interesting 
exchanges. It was also a rare opportunity 
for members of the section from outside 
Florida to participate, conveniently, in 
one of our major activities. We had rep- 
resentatives from Chicago, Philadelphia, 
New York and New Jersey, and one 
member from Switzerland. Several mem- 
bers participated in the planning for this 


major event but the largest kudos should 
go to Bruce Bokor. 

This year, Chip Muller and Division 
IV head, Bob Panoff, arranged to have 


all of the Tax Law Notes which appear 


monthly in the Bar Journal authored by 
former section chairmen. The section also 
continued its custom of entertaining Tax 
Court judges at a reception twice a year. 
We also increased our scholarships to 
the LL.M. programs at Florida and 
Miami to $4,000 each. 

Our eighth annual meeting, chaired by 
Steve Nilsson, was held at the Wyndham 
Hotel at Sea World. In addition to our 
usual full CLE program designed just 


for the: convention, we were entertained 


by banquet speaker John Murray, the 
senior tax litigator for the Justice Depart- 
ment. The highlight of the convention, 
however, was the recognition of former 
Bar president and section chairman, Bill 
Henry, as Outstanding Tax Lawyer of 
the Year. 

We will conclude the year with the 
joint Corporation and Tax Sections’ lunch- 
eon at the Bar convention. Our speaker 
is the only gubernatorial candidate known 
in the history of Florida who is a recog- 
nized tax expert, Steve Pajcic, of Jack- 
sonville. 


BENJAMIN K. PHIPPS II 
Chairman 


Trial Lawyers Section 


We began our year with a renewed 
emphasis on professionalism within the 
trial bar. As the year comes to a close, 
it is appropriate that we review the year’s 
accomplishments. 

Samuel Johnson probably gave the best 
definition of law: “The law is the last 
result of human wisdom acting upon 
human experience for the benefit of. the 
public.” 

If the law fulfills that lofty ideal, it 
will be because lawyers believe in this 
ideal and accept the responsibility to see 
it is obtained. Lawyers must dedicate them- 
selves to something more than just earn- 
ing a living. The tradition that guides 
lawyers in translating law into a benefit 
to the public is called professionalism. 
Fortunately, the trial bar in Florida has 
accepted the obligation of professional- 
ism. We are not perfect, but we do 
genuinely devote our time and energies 
to attempting to take care of the “welfare 
of the people,” which Cicero called “the 


chief law.” 

Three areas occupied most of our ener- 
gies during this year. 

First, our continuing legal education. 
Under the able leadership of Gary Martin 
of Tampa, we upgraded our advanced 
trial advocate’s courses. This is only the 
beginning of an accelerated effort to 
upgrade continually our advanced trial 
advocacy programs. We were able to bring 
Professor Irving Younger for four differ- 
ent advanced trial advocacy sessions 
during the year. In addition, Dean Tom 
Read of the University of Florida con- 
ducted an excellent program on the 
Florida Evidence Code. We renewed our 
emphasis on the weeklong basic trial advo- 
cacy course for less experienced lawyers, 
and we rounded out our educational pro- 
gram with presentations on a number 
of substantive areas of the law. I am 
grateful for the fine support section mem- 
bers gave to our educational program. 

Second, the first annual Trial Lawyers 
Section convention. Although some were 
skeptical that busy trial lawyers could 
spare the time for their own convention, 
such skepticism proved unwarranted. 
Under the able leadership of Larry 
Watson, Orlando, more than 250 lawyers 
assembled at the Wyndham Hotel in 
Orlando to attend a magnificent trial advo- 
cacy program highlighted by Professor 
Younger. In addition to the educational 
program, we held our annual Chester 
Bedell trial competition, which was won 
by Stetson University this year. These 
young law students give positive evidence 
of the increased emphasis in law schools 
on the art of trial advocacy. 

Third, our legislative program. It is 
most difficult to fashion a legislative pro- 
gram in an election year. Nevertheless, 
the section has attempted to deal with 
the many proposals for change in our 
basic tort system. Under the able leader- 
ship of Doug Marsh, Pensacola, we have 
made some important contributions. We 
hope that our presence in the legislative 
halls during the session will benefit the 
public and assist the legislature. We 


cosponsored, with The Florida Bar, a 
legislative reception honoring our many 
legislators who devote a great deal of 
their time and effort to the public good. 

We are again supporting the public 
guardianship bill which will give repre- 
sentation to persons otherwise unable to 
be represented. We also supported and 
instigated legislation to make jury duty 
less onerous. We increased the jury pool, 
as well as the reimbursement that jurors 
and witnesses receive. 


During the session, we will try to exert 
some influence on the form of any 
proposed changes in order to see that 
the public’s viewpoint is represented in 
matters involving our tort system. Our 
system of justice is recognized as the 
finest in the world. Where we need change 
to correct inequities, we need to be sure 
that the system is not destroyed. We need 
only to remember the trial of Peter Zenger, 
to recall how important. the principle of 
free and independent juries is to our basic 
freedoms. The legislative program of the 
Trial Lawyers Section of The Florida 
Bar is dedicated, not to the economic 
interests of its members, but to improving 
the administration of justice, thereby 
benefitting the public. 


Our newsletter, the Advocate, has 
matured and become an excellent vehicie 
for communicating ideas, education and 
information. Under the able leadership 
of John DeVault, the quality of the articles 
has steadily improved. 


We will, as usual, conclude this year’s 
section activities at The Florida Bar con- 
vention in June in Orlando and while 
it will be a bittersweet occasion for me, 
I feel that progress has been made, and 
I extend my heartfelt thanks to the many 
people who made our activities a reality 
this year. 


I have indeed enjoyed the privilege of 
serving as your chairman for the past 
year. It is an experience I shall cherish. 


JAMES. E. CoBB 
Chairman 


September will be too late... 


To ask that your address and telephone number be changed in the 
1986 directory issue of the Journal. This year’s roster section of the 
annual directory goes to press July 1. Make sure your address and 

_ telephone number are correct. 


Send changes to: Membership Records, The Florida Bar, 
Tallahassee, FL 32301 
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REPORTS 


Workers’ Compensation 


This year represented the 50th anniver- 
sary of the Florida Workers’ Compensa- 
tion Law and the 10th anniversary of 
the Workers’ Compensation Section. Last 
October, we celebrated the 50th anniver- 
sary at the 40th Annual Workers’ Com- 
pensation Educational Conference. Once 
again the Workers’ Compensation Section 
was very active in the planning and presenta- 
tion of the program which, by all reports, 
was well received and an outstanding suc- 
cess. 

The section honored, its past chairman 
at its luncheon and also presented its 
first W.L. “Bud” Adams award. The W.L. 
“Bud” Adams Distinguished Service 
Award was created in 1984 in memory 
of a longtime member of the executive 
council and past chairman of the section 
who passed away in 1984. The very first 
recipient of this award was Steven A. 
Rissman, Orlando defense lawyer. He is 
also a past chairman of the section, a 
constant lecturer for CLE, past editor 
of our newsletter and an invaluable 
member of the executive council of the 
section. He, like the award’s namesake, 
embodies the things that are right about 
the practice of law. 

This year saw a significant increase 
in section membership reflecting a grow- 
ing interest in workers’ compensation as 
well as the many benefits offered by being 
a section member. Our section newsletter, 
The News and Four Forty Report, under 
the able hands of its editor, H. George 
Kagan, continues to reach new levels of 
excellence. This newsletter is probably 
the single most important reason for the 
section’s growth and with its format of 
“guest” editors involves more and more 
individuals in the section activities. 

The section had its second out-of-state 
seminar and executive council meeting 
in March 1986, at Harrah’s, Lake Tahoe. 
Aside from all the enjoyable activities 
that the resort area offered, the seminars 
were informal, educational and very well 
attended. The out-of-state seminar seems 
to be firmly entrenched in our section 
and thus far has been under the able 
leadership of our CLE chairman, Gerry 
Rosenthal. In addition to the CLE pro- 
gram at Lake Tahoe, the section has con- 
tinued to conduct many CLE programs 
this year. We owe a debt of gratitude 
to many lecturers who gave their time 
and effort to their success. 


We also saw the publication of the 
third edition of the Florida Workers’ Com- 
pensation Practice Manual. It is an excel- 
lent publication and the section members 
who authored the chapters of the book, 
are to be complimented on the in-depth 
research and outstanding work required 
for such a publication. It is difficult to 
imagine how anyone could practice work- 
ers’ compensation in this state without 
a copy of this book. 

Being chairman of such an active sec- 
tion has been rewarding and I want to 
express my sincere appreciation to the 
members of the section and the executive 
council for giving me this opportunity 
and for all of the support and help I 
have received during the year. 


J. DAVID PARRISH 
Chairman 


Young Lawyers Section 


It is likely that the 1985-86 report of 
the Young Lawyers Section will be its 
last. Pending amendments to The Florida 
Bar’s Integration Rule will create the 
Young Lawyers Division of The Florida 
Bar. This formal recognition of the status 
of the Young Lawyers Division will empha- 
size its distinctiveness. The other sections 
of The Florida Bar involve voluntary mem- 
bership and the payment of additional 
dues. The Young Lawyers Section auto- 
matically encompasses the 17,395 lawyers 
under 36 years old admitted to The 
Florida Bar. The change will also under- 
score the section’s continuing commit- 
ment to deal with the enormous increases 
in new lawyer membership in our dynamic 
bar. 

1985-86 has been an active year for 
YLS. Our cooperation with the ABA 
Young Lawyers Division has been dra- 
matically enhanced thanks to the fine 
work of Fred Bosch, our board member 
from Philadelphia. With the assistance 
of ABA/YLD Executive Committee 
member Chris Griffin of Tampa, Florida 
YLS representatives have participated in 
the midyear and annual meetings of the 
ABA/YLD and in the ABA’s affiliate 
outreach program. This has given our 
section an opportunity to showcase a 
number of its premier programs and also 
learn from the successes and failures of 
young lawyers sections in other states. 

As always, the hallmark of the Young 
Lawyers Section has been its continuing 
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legal education program. The twice annual 
Bridge-the-Gap Seminar involved nearly 
500 new lawyers on a voluntary basis. 
Next year, it is anticipated that basic 
skills education will become a mandatory 
aspect of first year membership in The 
Florida Bar. Planning for that transition, 
ably begun last year by Anne Conway 
of Orlando, has been taken over by Kent 
Lilly of Lake Wales, this year’s Bridge-the- 
Gap chairman. The course materials have 
been completely updated and the lecture 
series has been modified to enhance 
the program’s quality. 

The remaining aspects of our continu- 
ing legal education program have been 
guided by committee Chairman Brent 
Walker of Tampa. Basic courses in per- 
sonal injury litigation, residential real 
estate and commercial litigation have been 
successfully completed by the time this 
report went to press. Approximately 1,200 
lawyers attended those three courses. 
Between now and the end of the Bar 
year in June two additional courses on 
advising new businesses and basic probate 
practice will be presented. 

The Young Lawyers Section activities 
at the Bar’s annual meeting this year 
are headed by chairperson and section 
President-Elect-Designate Bette Quiat. 
The section will be responsible for the 
Friday evening dinner, Friday evening 
dance and sporting events at the con- 
vention. Additionally, the Young Lawyers 
Section reception will be open to all in 
attendance at the convention. 

Another aspect of Young Lawyers Sec- 
tion activities at the annual meeting is 
the Robert Orseck Memorial Moot Court 
Competition, the oldest continuous moot 
court competition in Florida. Two teams 
from each of Florida’s six law schools 
compete for the coveted prizes. For the 
third year, this unique moot court com- 
petition is based on a complete actual 
record on appeal. It is one of the few 
moot court competitions of its kind in 
the United States and Chairman Jim 
Wulchak of Daytona promises another 
hard fought contest. 

The third annual job fair was recently 
concluded at the Bar midyear meeting 
in Orlando. The job fair brings together 
recent law school graduates and prospec- 
tive employers in a single location to 
provide interviewing and employment 
opportunities. For the second year, there 
were a substantial number of Florida law- 
yers looking for a lateral change in employ- 
ment. 

The judicial clerkship program has been 
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guided by Dude Phelan of Ocala. The 
Young Lawyers Section acts as adminis- 
trator without compensation to the Office 
of the Florida Court Administrator. The 
section is responsible for selecting and 
assigning a trial court law clerk to each 
of the 20 judicial circuits. This program 
was a pilot project of the Young Lawyers 
Section until 1983 when public funding 
began. The section is seeking legislative 
support for the expansion of the program 
this year to provide trial court clerkships 
year round in selected circuits and to 
assign multiple law clerks to some cir- 
cuits. The program has received the sup- 
port of the legislature and judiciary in 
the past and has been a successful exper- 
iment in enhancing the efficiency of 
Florida’s trial court system. 

Ladd Fassett of Orlando chaired the 
section’s Legal Forms Committee in 1985- 
86. Ladd has spearheaded the comprehen- 
sive review of Florida legal forms in 15 
subject areas to assure they are absolutely 
up-to-date. New topics including basic 
wills and trusts, basic criminal law and 
basic tort pleadings are in their final draft 
stages. Additionally, efforts are underway 
to make these forms available on com- 
puter discs. 

For the first time, the Young Lawyers 
Section has begun a systematic program 
of long range planning and program eval- 
uation. Chaired by Doug Williamson of 
St. Petersburg, the Long Range Planning 
Committee conducted a board of gov- 
ernors planning workshop in March. Com- 
prehensive evaluation of existing programs 
and new programs proposed by Pres- 
ident-elect Orman Kimbrough of Orlando 
was undertaken. 

More routine and systematic coverage 
of Young Lawyers Section news has been 
a goal of the committee chaired by Terry 
Perkins of Daytona Beach. Terry has been 
instrumental in developing a Young Law- 
yers Section page in The Florida Bar 
News to assure that all Bar members 
are kept current on the activities of the 
section. 

Recipients of the 1985-86 Young Law- 
yers Section’s scholarships were an- 
nounced in April. Chaired by Charlie 
Bartlett of Sarasota, the committee 
awarded 10 scholarships to Florida law 
students. 

In their second full year of operation, 
the Scope and Silent Partner Programs 
enable less experienced lawyers to receive 
telephone consultation with more experi- 
enced lawyers in substantive and nonsub- 
stantive areas of the law. Guided by 


Tom Masterson of St. Petersburg, the 
programs are additional examples of the 
Young Lawyers Section’s commitment to 
easing a recent law graduate’s transition 
into the practice of law. 

The section has completed planning 
for a pilot project in several Florida cities 
to provide free legal counsel to hospice 
clients. The purpose of hospice is to pro- 
vide home-based care for terminally ill 
patients and their families. Implementa- 
tion of this public service project will 
begin near the close of the 1985-86 Bar 
year. Organizational work has been ably 
performed by outgoing board member 
Del Wallace of Jacksonville. 


As this summary report of Young Law- 
yers Section activities indicates, it has 
been a busy and fulfilling year. Special 
thanks are due to section President-elect 
Orman Kimbrough for his outstanding 
administrative support during the year. 
This able Orlando trial lawyer will guide 
the section through another exciting year 
in 1986-87. 

Lastly, a special thank you goes to 
my friends and partners in Field, Granger, 
Santry & Mitchell, P.A. Without their 
support and forbearance the last two years 
would not have been possible. 


FRANK J. SANTRY 
President 


Executive Directions 
(continued from page 8) 


pending claims awaiting resolution by the 
committee. 


The Code and Rules of Evidence Com- 
mittee has developed a “fast track” Legis- 
lative Subcommittee to make recommenda- 
tions to the Board of Governors on action 
that should be taken on bills affecting 
the admissibility of evidence. There has 
also been an attempt by the chairman 
to talk informally with the chairman of 
the appropriate legislative committees to 
have any bills affecting the Evidence Code 
on a two-year cycle. Hopefully, this will 
lead to more stability in the code. 


The Media Relations Committee, in 
addition to its Media Law Conference 
and media awards program, developed 
two new programs. A half-day legal sympo- 
sium which attracted some 200 lawyers, 
media executives and scholars, was pre- 
sented as part of the Media Law Confer- 
ence. The papers presented at the sympo- 
sium will be published by the University 
of Florida Law School. The committee 
also coordinated the Bar’s commemora- 
tion of the 250th anniversary of the trial 
of Peter Zenger. A three-hour debate 
on first amendment related topics featur- 
ing public officials, media executives, educa- 
tors and attorneys was videotaped by 
WXEL-TV in West Palm Beach. It was 
edited to a one-hour program entitled, 
“The First Amendment: A Florida Per- 
spective” and aired on all public broad- 
casting stations in Florida. Some 30 school 
districts agreed to make the television 
program part of their curriculum. 


The Public Relations Committee has 
been most ambitious this year. Recom- 
mendations from the communications 
audit conducted last year were at the 
forefront of its work. A series of radio 
spots on the Florida Network, which 
encompasses some 65 radio stations, has 
begun. In order to develop a complete com- 
munication process, a workshop with 
volunteer bar leaders was held at the mid- 
year meeting. This was an all-day intensive 
workshop in which bar leaders reached 
a consensus on problems and some possi- 
ble solutions to them. These findings will 
be used as the next step to work on 
these problems with the local bar associ- 
ations. Also, a crisis communication plan 
is being devised. The plan encompasses 
a method of determining if a public rela- 
tions crisis exists and, if it does, how 
it will be handled. The plan will include 
a method of involving local bar leaders 
to help in any type of crisis. 

You can see from this brief outline 
some of the activities the committees and 
sections did to make this year a busy 
year. Space does not allow me to write 
about each committee and section. How- 
ever, within this issue, you will find a 
report from each. I encourage you to 
take the time to read the entire Journal, 
if possible, and if not, at least read those 
reports on areas that you are particularly 
involved in. Hopefully you will be inter- 
ested in a program and volunteer your 
services. By this time next year you might 
be a participant. All volunteers deserve 
our thanks for a great year. 
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Environmental and Land Use Law 


The Status of the Federal, State and Local 
Underground Tank Regulation 


by Paul H. Amundsen and R. Sarah Compton 


While the Environmental Protection 
Agency begins to implement the federal 
underground tank program mandated by 
the Hazardous and Solid Waste Amend- 
ments of 1984 to the Resource Recovery 
and Conservation Act (“RCRA”),! the 
State of Florida and some county govern- 
ments have already begun to address 
aggressively the problem of leaking under- 
ground storage tanks. The purpose of this 
article is to present an overview of regula- 
tion of underground storage tanks at each 
level of government including recent or 
emerging developments in Florida. 

The Florida Department of Environ- 
mental Regulation has recently processed 
the first petition by a local government, 
Alachua County, to enact an ordinance 
that is stricter than existing state require- 
ments for underground tanks. Alachua 
County’s petition and its eventual out- 
come could greatly affect future regula- 
tion by Florida’s counties. Attorneys that 
represent tank owners and operators as 
well as government counsel should be 
alerted to such developments as under- 
ground tank regulation matures at all 
levels. 

The environmental problems from under- 
ground storage tanks have been well- 
documented and new standards and regula- 
tions are the subject of a growing volume 
of legal and technical literature.2 There 
may be millions of underground storage 
tanks in the United States. EPA estimates 
that its new regulatory program will reach 
between 800,000 and 1.4 million under- 
ground tanks, about 65 percent of which 
are at retail gasoline stations. In 1984 
alone, over 2,750 leaks from underground 
storage tanks were reported to federal 
authorities. EPA estimates that perhaps 
20 percent of all underground tanks are 
leaking or will eventually leak. DER has 
estimated that about two-thirds of the 
some 60,000 vehicular fuel tanks in Florida 
are steel tanks, which is the type of tank 


most likely to leak. Any leaking tank can 
result in environmental contamination and 
substantial liability. 


The Federal Underground Tank 
Program 

The 1984 amendments to RCRA dra- 
matically increased the scope of EPA’s 
congressional mandate to regulate under- 
ground tanks. The amendments require 
EPA to promulgate regulations over a 
period of years, by 1987 and 1988, and 
mandate minimum requirements for future 
regulations. EPA’s administrator is granted 
broad discretion to regulate many aspects 
of the underground storage tank problem. 
In the meantime, there are interim stan- 
dards for tank installation and notifica- 
tion requirements. 

As with all environmental statutes and 
ordinances, the scope and applicability of 
the amendments are critically important. 
RCRA will now cover underground stor- 
age tanks used to contain “regulated sub- 
stances” (petroleum products and other 
regulated chemicals)? whose volume is 10 
percent or more underground, including 
connective piping. 42 U.S.C. §6991(1). The 
law imposes duties on many persons 
having commercial contact with regulated 
underground storage tanks, including tank 


owners, operators, installers, sellers and 
persons delivering substances to tanks. 42 
U.S.C. §699la. The amendments, how- 
ever, specifically exempt farm or residen- 
tial tanks of 1,100 gallons or less used to 
store motor fuel, tanks used to store heat- 
ing oil for on-premise use and various 
other collection tanks like septic, storm 
water or flow through process tanks. 42 
U.S.C. §6991. 

To assure the rapid introduction of more 
sophisticated and secure tanks, Congress 
imposed interim requirements on new tank 
installations. These standards, in force 
since May 8, 1985, prohibit the installa- 
tion of any regulated tank unless it can 
prevent leaks due to corrosion or struc- 
tural failure for the operational life of the 
tank, contain structural anticorrosive 
elements and is constructed of materials 
that are not incompatible with substances 
stored in the tank. 42 U.S.C. §6991b(g). 
The only exception to this interim require- 
ment applies to areas with very dry soils, 
with a resistivity of 12,000 ohm/cm or 
more. These provisions essentially prohibit 
installation of “bare steel” tanks except 
in certain areas.4 

Significantly, neither these federal inter- 
im tank requirements nor any other reg- 
ulations yet to be promulgated by EPA 
will preempt more stringent state law stan- 
dards for underground storage tanks. The 
amendments specifically provide for the 
approval of state programs. 42 U.S.C. 
§699 Ic. 

Last fall, EPA promulgated rules imple- 
menting the notification requirements in 
the amendments. 40 C.F.R. §280. Before 
May 1986, all owners of operating tanks 
must notify the appropriate state or local 
agency of the existence, number, age, size, 
location and use of all tanks. In addition, 
all owners of tanks taken out of operation 
after January 1, 1974, or brought into 
operation after May 8, 1986, must submit 
appropriate notice to a specified agency, 
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(excluding any owner giving notice pur- 
suant to §103(c) of CERCLA). In Florida, 
the designated agency is the Department 
of Environmental Regulation. The regula- 
tic.1s also impose a duty on persons who 
deposit regulated substances in under- 
ground tanks and sellers of tanks to 
apprise tank owners of their obligations 
under the notice requirements. 

While EPA has yet to promulgate per- 
manent regulations for leak detection and 
prevention (and is unlikely to do so by 
the statutory 1987 and 1988 deadlines), 
the amendments set minimum require- 
ments for both EPA’s and the states’ future 
tank standards. Future storage tank regu- 
lations will require, at a minimum, a leak 
detection/inventory control system, man- 
datory corrective procedures, mandatory 
closure of certain tanks to prevent future 
releases, and recordkeeping and reporting 
requirements for monitoring accidental 
releases and corrective measures taken. 
In addition, the administrator is empow- 
ered to consider requirements for financial 
responsibility, including mandatory insur- 
ance and guarantees and compensation 
of third parties for bodily injury and prop- 


erty damage. 42 U.S.C. §699Ic. Stiff 
civil penalties or fines can result from fail- 
ure to comply with orders issued by EPA 
or with the regulations promulgated under 
the amendments. Persons submitting false 
information or failing to comply with 
notice requirements can be liable for 
$10,000 per tank. Violation of adminis- 
trative compliance orders can bring sanc- 
tions of $25,000 per day and general 
liability for noncompliance with the law 
can reach $10,000 per tank per day. 42 
U.S.C. §699 le. 

Although the 1984 amendments add sig- 
nificant new impetus to federal regulation 
of underground tanks, the new law does 
not supplant many preexisting require- 
ments of a variety of other federal envi- 
ronmental statutes. In some cases the 
ultimate bound of liability for damage 
from leaking storage tanks can extend 
beyond that imposed by the amendments. 
The following is a brief description of fed- 
eral laws which are relevant to leaking 
underground storage tanks. 

The Clean Water Act: Section 311 of 
the Clean Water Act, 33 U.S.C. §1321, 
imposes liability for oil and hazardous 
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substance pollution. The Clean Water Act 
prohibits the discharge of oil and hazard- 
ous substances from an onshore facility 
into the waters of the United States. Under- 
ground tanks are concerned because the 
Clean Water Act defines leaks as dis- 
charges and underground tanks as onshore 
facilities. The Clean Water Act imposes 
immediate notification requirements on per- 
sons “in charge” of underground tanks 
from the time a leak becomes known. The 
administrator may then require payment 
for any cleanup or removal costs and insti- 
tute a court action to assess civil penalties 
on the facility operator. 

CERCLA: The Comprehensive Environ- 
mental Response Compensation and Liabil- 
ity Act, 42 U.S.C. §9601 et seq., sometimes 
called “Superfund,” imposes even broader 
responsibilities upon those responsible for 
releases of hazardous substances. A leak 
from an underground tank could be such 
an occurrence. One must immediately 
notify the appropriate national response 
center of a leak or be subject to criminal 
sanctions. Any person currently owning 
a facility, having owned a facility at the 
time of disposal of a hazardous substance, 
arranging for disposal, treatment or trans- 
port of hazardous substances and/or accept- 
ing hazardous substances for transport to 
disposal or treatment facilities, may be 
liable for all costs related to removal or 
cleanup of a leak and any damage to nat- 
ural resources flowing from the leak. 

Other federal statutes: Several other fed- 
eral statutes provide the EPA administra- 
tor with broad powers to deal with 
“imminent hazards” to the environment. 
Any one of these laws could be invoked 
by the administrator in response to prob- 
lems stemming from leaks. Section 7003 
of RCRA, 42 U.S.C. 6973(a), for exam- 
ple, authorizes the administrator to bring 
suit to restrain past or present generators 
or transporters of hazardous substances, 
or owners or operators of hazardous sub- 
stance facilities, from actions creating immi- 
nent endangerment to public health or 
the environment. After notice, the admin- 
istrator is also empowered to take other 
remedial action. The Safe Water Drinking 
Act, 42 U.S.C. 300(i)(a), also provides 
broad powers to the administrator to act 
when a contaminant is present in or likely 
to enter into a public water system. In 
addition, the Toxic Substances Control 
Act (“TSCA”) empowers the administra- 
tor to seek a court order to deal with a 
hazardous chemical substance posing an 
imminent threat to the environment or 
public health. 15 U.S.C. §2606. Under 
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TSCA, EPA has broad power to order 
and enforce corrective measures by obtain- 
ing civil and even criminal sanctions. 


Florida’s Underground Tank Program 

In contrast to the just emerging federal 
underground tank program, Florida’s tank 
program has been in place since 1984. In 
May 1984, Florida’s DER promulgated 
detailed tank regulations in Ch. 17-61, 
Florida Administrative Code, under the 
authority of the Water Quality Assurance 
Act of 1983.5 Six months later, in Novem- 
ber 1984, DER promulgated Ch. 17-63, 
governing the approval by DER of more 
stringent county tank ordinances. 

The definitions and scope of DER’s reg- 
ulations is of critical importance. Gener- 
ally, Ch. 17-61 regulates “facilities,” that 
is, nonresidential stationary storage sys- 
tems with at least a 550 gallon individual 
storage capacity, which are not “terminal 
facilities” regulated by F.S. 376.011- 
376.021. Rule 17-61.01(10), F.A.C. DER’s 
tank regulations, similar to the federal defi- 
nition, considers a tank to be “under- 
ground” if it is more than 10 percent 
beneath the ground. Rule 17-61.01(33), 
F.A.C. Such “facilities” that receive, store 
or use more than 1,000 gallons of petro- 
leum products a month or 10,000 gallons 
a year for distribution to vehicles, and 
are “underground,” are subject to the rule’s 
requirements for underground tanks. Rule 
17-61.04(1), F.A.C. Excluded from the regu- 
lations are tank farms, tanks containing 
liquified petroleum gas, and systems that 
contain substances that become relatively 
solid at temperatures below 100 degrees 
Fahrenheit. Also, certain aboveground 


tanks enjoy partial exemptions. Although 
DER’s statutory authority extends to 
tanks containing an array of substances, 
DER has chosen to confine the applica- 
bility of its present regulations to petro- 
leum products. Rule 17-61.04, F.A.C. 

DER notification and registration is 
required of all existing facilities; all new 
storage facilities; conversions; abandon- 
ments; retrofitting; discharges; or positive 
results from a leak monitoring device. Rule 
17-61.05(1), F.A.C. Detailed recordkeeping 
is required and must be maintained for 
two years and made available to DER. 
Rule 17-61.05(4), F.A.C. A tank’s inven- 
tory must be checked each day that pollu- 
tants are added or withdrawn, but no less 
than once a week. Significant inventory 
losses or gains must be investigated until 
the source of the discrepancy is found. 
Rule 17-61.05(4)(c), F.A.C. Discharges 
must be immediately abated, contained 
and removed. 


Retrofitting or Replacing Existing 
Tanks 

A major goal of the Florida’s tank reg- 
ulations is for every regulated underground 
storage tank in Florida to conform with 
standards for new underground storage 
tanks no later than 1999. New under- 
ground tanks are to prevent discharges 
through such designs as cathodically pro- 
tected steel, glass, fiber-reinforced plastic, 
steel clad with glass, double-walled steel 
or plastic, or an equivalent approved 
design. Rule 17-61.06(2), F.A.C. New 
tanks must also be equipped with either 
a continuous leak detection system be- 
tween the walls of a double-walled tank; 


a single monitoring detector located in 
an impervious secondary containment; a 
groundwater monitoring network; or a 
spill prevention and control system. Rule 
17-61.02(2)(b), F.A.C. 

Underground tanks which do not con- 
form to standards for new tanks must 
be eventually retrofitted, first with moni- 
toring devices, and finally with a lining 
or replacement of unapproved-type tanks. 
The schedule for this retrofitting depends 
upon the age of the tank in accordance 
with a timetable presented in Ch. 17-61. 
For example, older tanks installed before 
1970 must install leak monitoring devices 
by the end of 1986 and be lined or replaced 
by the end of 1989. Newer tanks installed 
between 1981 and September 1, 1984, do 
not require monitoring devices until the 
end of 1989 and lining or replacement 
by the end of 1998. For underground tanks 
installed between 1970 and 1981, the sched- 
ules vary according to DER’s table. 


Proposed Legislation 

The 1986 Florida legislative session 
presents a prospect for significant new fea- 
tures to Florida’s regulation of under- 
ground tanks, particularly regarding the 
cost of and responsibility for certain clean- 
ups upon the discovery of a leaking tank. 

Companion bills SB206 and CS/HB269 
appear to be motivated at least in part 
by the sometimes enormous costs and long 
delays in cleaning up after underground 
leaks, and the fact that many tank owners, 
including smaller businesses, face potential 
financial disaster by disclosing the exis- 
tence of a leak. The bills each establish 
state funds for site assessments, cleanup 
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and restoration. Further, each bill pro- 
vides for an “early detection incentive” 
whereby timely reported contamination 
(during a 15-month grace period) from 
leaks is cleaned up at the expense of the 
fund, rather than the individual owner. 
There are certain exceptions to this “am- 
nesty,” such as gross negligence, falsifica- 
tion of inventories, and sites already the 
subject of enforcement actions or where 
DER has been denied access. 

Both SB206 and CS/HB269 contain 
numerous other provisions and differ some- 
what. While the scope of this legislation 
could change during the legislative pro- 
cess, owners and operators of under- 
ground tanks will surely be affected should 
either of the companion bills become law. 


Local Government Regulations 
May Be More Stringent 

Local government has an obvious inter- 
est in regulating underground storage 
tanks. The great number of tanks, cou- 
pled with diverse soil and groundwater 
conditions in various areas of Florida, 
makes underground storage tank regula- 
tion particularly susceptible to local regu- 
lation. Just as Congress recognized the 
potential need for more stringent require- 
ments among the various states, Florida’s 
legislature established a mechanism for 
state approval of more stringent local pro- 
grams regulating underground storage 
tanks. 

F.S §376.317 provides that a county ordi- 
nance that imposes more stringent or exten- 
sive requirements must first be approved 
by DER. In 1984, DER adopted Ch. 17- 
63, Florida Administrative Code, which 
contains the procedures and criteria for 
approval of more stringent local regula- 
tion of underground tanks. Today, both 
Dade and Broward counties already have 
more stringent ordinances which predate 
and are thus not subject to the DER 
approval process.°® 


A county government desiring approval 
of a more stringent tank ordinance must 
now petition DER for approval. Included 
with the petition must be a copy of the 
ordinance, an analysis of its economic 
impact, and an explanation of the need 
for the ordinance and its compatibility 
with the existing state standards. In acting 
upon the petition of a county government, 
§376.317 requires DER to consider the 
county’s proximity to a sole source aquifer; 
the proximity and potential threat of under- 
ground tanks to public water supplies; and 
the existence of petroleum products in 
public or private water supplies. In addi- 
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tion DER has by rule added considera- 
tion of the county government’s capabil- 
ities to administer the ordinance and the 
regulatory burden of the more stringent 
ordinance. Finally, DER’s decision on a 
more stringent local tank ordinance must 
be published and pursuant to F.S. §120.57, 
substantially affected persons may request 
an administrative hearing from DER 
within 14 days of publication. Persons who 
are entitled to a hearing on DER’s deci- 
sion to approve or deny a more stringent 
ordinance would surely include the af- 
fected county government, members of the 
regulated community, and perhaps citizens 
or groups who are affected by pollution 
from underground tanks. 

The prospect of more stringent local 
regulation of underground tanks through 
county ordinances is by no means remote. 
The first and so far the only Rule 17-63 
petition by a county government was filed 
by Alachua County in October 1985. In 
early April 1986, DER issued a proposed 
final order approving Alachua County’s 
ordinance provided several modifications 
are adopted which make the ordinance 
less stringent than proposed. In re: Request 
by Alachua County for Approval of Local 
Tank Ordinance, OGC Case No. 85-1178. 

The Alachua County approval process 
deserves the attention of those who are 
regulated as well as other counties consid- 
ering ordinances of their own. Some of 
the most outstanding features of Alachua 
County’s proposed ordinance are those 
which DER determined were too burden- 
some, such as a location ban for new and 
existing facilities within 1000 feet of a 
public water supply; and secondary con- 
tainment systems for all tanks with a two- 
year retrofitting schedule. 

It remains to be seen whether the county 
will amend its ordinance as prescribed by 
DER or petition for a de novo hearing. 
While industry, joined by DER, contends 
that compliance with the proposed 
Alachua ordinance is too burdensome, the 
county maintains that the additional cost 
of compliance is reasonable when com- 
pared to sometimes enormous costs and 
liabilities of after-the-fact cleanup efforts 
which often do not achieve prespill condi- 
tions. The county is not unfamiliar with 
such instances since the water supplies in 
some areas of Alachua County are now 
contaminated as a result of leaking tanks. 

The eventual outcome of Alachua 
County’s petition could signal the future 
course of this regulation in Florida at the 
local level. Unless EPA’s yet to be enacted 
regulations go far beyond the congres- 


sional interim standard and existing DER 
Florida regulations, the Alachua County 
case may well establish the outer-limit for 
the approval of more stringent local under- 
ground tank regulations. BJ 


' PL. 98-616, 98 Stat. 3221, 42 U.S.C. §6991, 
et seq. 

2 E.g., Preston & Maurer, Lust in the Heart 
of Florida: Regulation of Pollutant Storage 
Tanks, J. LAND USE & ENVTL. L. 321 (1985); 
Beneke & Amundsen, Environmental Regula- 
tion: New Directions, SPECIFYING ENGINEER 37, 
(Tuly 1985). 

3 *Regulated substances” are hazardous sub- 
stances defined in the Comprehensive Environ- 
mental Response, Compensation and Liability 
Act of 1980, 42 U.S.C. §1906(14), except for 
hazardous wastes. 

4 See 1984 U.S. CopE Conc. & ADM. NEws, 
p. 5597. 

5 Fla. Laws Ch. 83-310. The specific author- 
ity for the tank regulations is codified as FLA. 
STAT. §376.303(1)(a) (1983). 

6 EQCBBC 27-10; D.C. Ordinance Code §24- 
12. See FLA. STAT. §376.317(3)(a) (1985). 
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Local Government Law 


The Bottom Line on 
Eminent Domain Business Damages 


Florida’s continued, unprecedented growth focuses attention on the payment of business damages in eminent 
domain proceedings; the right to business damages is not created by the federal or Florida constitutions, 


but is a creature of legislative largess. 


by Martha L. Koval & Andrew B. Sasso 


At its present rate of growth, by 1988 
Florida will have more than 12 million 
residents and will be the fourth most 
populous state in the United States, behind 
only California, Texas, and New York. 
Florida is presently growing three times as 
fast as the country as a whole and faster 
than any other heavily populated state. ! 

Florida’s rapid growth has already cre- 
ated demands for highways beyond gov- 
ernment’s ability to supply them.? Solu- 
tions proposed in the media include 
enacting a state income tax to pay for 
road work, making newcomers pay, and 
halting new construction altogether in 
the hopes of dissuading new arrivals. Real- 
istically, however, Florida’s growth is here 
to stay, and the state’s road system must 
be improved and expanded. 


The Power to Condemn 

In order to effect solutions to problems 
such as growth, condemning authorities 
have broad discretion in considering and 
choosing which property they will take 
for public purposes, needing only a “rea- 
sonable” necessity.? A condemning author- 
ity should weigh several factors in 
choosing which property to take, including 
availability of an alternate route, costs, 
environmental factors, long-range area plan- 
ning, and safety considerations.* But 
Florida’s present transportation problems 
emphasize the necessity of condemning 
land for the “public purpose” of improv- 
ing the state’s road system. 

Both the federal and Florida constitu- 
tions provide that a landowner receive 
compensation for the property taken in 
an eminent domain proceeding.’ In 
Florida, such compensation may include 
payment for the land taken, improve- 
ments to the land taken, severance dam- 
ages to the remainder of the land, lost 
riparian or littoral rights, and substantial 
loss of access. However, neither the fed- 
eral nor the Florida Constitution provides 


any entitlement to compensation for busi- 
ness damages, temporary loss of use or 
access, relocation expenses, or other con- 
sequential damages of the taking.’ Several 
states, including Florida, have provided 
for the payment of some consequential 
damages through statutes or their state 
constitutions, with the types of losses 
compensated varying from state to state.’ 
Florida statutorily provides for damages 
to an established business when a public 
condemning authority takes part of a 
property for right-of-way,? allowing recov- 
ery for damages such as lost or reduced 
profits, loss of business opportunity, and 
loss of goodwill.!° Practitioners should 
note that business damages must be plead 
specifically, with the burden of proof upon 
the property owners.!! 

The terms “severance” and “business” 
damages are sometimes confused. In 
Florida, severance damages arise under 
the constitution and are part of full com- 
pensation for damages to the remainder 
directly caused by the taking, while busi- 
ness damages arise under statute and are 
for consequential damages to a business 
indirectly caused by the taking. !2 


Legislative Action 
Florida first provided for the payment 


of business damages in 1933, when the 
legislature amended the eminent domain 
section of the General Laws to include 
damage to a business caused by “the 
use of the property” taken by a public 
body, not for the damage caused by the 
denial of use of the property that was 
taken, as today’s statute provides.!3 The 
business damage provision later became 
F. S. §73.10(4), then in 1965 was 
renumbered to its present form of 
§73.071(3)(b). 

Legislative and public interest groups 
have recently analyzed various proposed 
changes to the current business damages 
section of the eminent domain statute. 
For the 1986 legislative session, the Senate 
Judiciary Committee studied a bill amend- 
ing F.S. §73.071(3)(b) to eliminate the 
requirements that a public body act as 
condemning authority, that the land be 
taken for right-of-way, and that the dam- 
aged business be located on adjoining 
lands owned or held by the same party, 
as well as reducing the requirement of 
five years’ standing to three. '4 

In April of 1985 the Governor’s Emi- 
nent Domain Study Group made the fol- 
lowing recommendations, after holding 
informal public hearings: 

(a) Expand the business damage stat- 
ute to apply to all public bodies with 
condemning authority and all partial 
takings, instead of just for right-of-way; 

(b) Reduce the requirement of five 
years’ standing to three years; 

(c) Impose an affirmative duty upon 
the business owner to mitigate business 
damages (including relocating the busi- 
ness); 

(d) Limit business damages to the busi- 
ness’ goodwill value at the affected loca- 
tion before the taking, basing such 
goodwill on the business’ earning capac- 
ity; and 

(e) Consider the business’ prestige, 
trade or brand name, and successful opera- 
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tion over a long period of time in a 
particular locality.'5 

Although these suggested changes might 
seem extensive, they are not so extreme 
as one 1985 proposed bill that would have 
totally eliminated business damages.'® 


Florida Case Law 

A probe of entitlement to eminent 
domain business damages can be facili- 
tated by dissecting F.S. §73.071(3)(b) into 
three segments and reviewing some of 
the judicial opinions which have con- 
strued and applied the statute. An aware- 
ness of the principles in these cases should 
illuminate and highlight the significant 
concepts in current eminent domain busi- 
ness damages law. 


Where less than the entire property is sought 
to be appropriated, any damages to the remain- 
der caused by the taking, including, when the 
action is by the Department of Transportation, 
county, municipality, board, district or other 
public body for the condemnation of a right-of- 
way.... 


The Florida Legislature has mandated 
that there shall be no business damages 


in cases in which all the condemned prop- 
erty has been taken; therefore, the legal 
distinction is between a partial and a 
total taking of the land. Accordingly, the 
statute only applies if the business is 
located upon adjoining, adjacent, or con- 
tiguous lands to the land taken; thus 
there are no business damages if the busi- 
ness is entirely located upon the land 
being taken.'’? The “legislative grace” in 
this provision seems to contemplate that 
if all the property is taken the owner 
is awarded adequate compensation under 
the “full compensation” clause of the 
Florida Constitution, thereby eliminating 
the need for business damages. Further- 
more, business damages apply as compen- 
sation independent of or in addition to 
the compensation for the land which was 
actually taken.!® 

Although a full constitutional analysis 
is beyond the scope of the present article, 
this segment of the statute may be seen 
as a denial of equal protection by creating 
two classifications of business owners. 
If the classification of business owners 
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into those with businesses located on the 
land taken and those with businesses 
located on property adjacent to the land 
taken is arbitrary and unreasonable, then 
it would appear the constitutionality of 
the statute is indeed suspect.'!? However, 
this classification may be viewed as depen- 
dent upon a distinction with a fair and 
substantial relationship to the purpose 
of the statute by only compensating those 
whose property is partially taken, because 
those whose property is entirely taken 
are compensated by the full compensation 
provision of the Constitution, thereby pro- 
viding that all persons similarly circum- 
stanced are, in fact, treated alike. 

There must be an actual appropriation 
of the property for the business damage 
statute to apply. Therefore cases disallow 
any consequential damages due to change 
of grade of roadway affecting access, light 
or view, construction of an overpass, or 
construction of a median strip.” 

It makes a great deal of difference 
which entity acts as the condemnor in 
an eminent domain proceeding, since the 
right to business damages under the stat- 
ute requires that the condemnor taking 
the property be a public body, i.e., by 
a governmental agency or political sub- 
division of the State of Florida. There- 
fore, if the land is taken by an entity 
that is not a “public body,” there is no 
entitlement to business damages under 
the statute.2! This classification also raises 
questions of equal protection denial by 
not establishing the same liability for a 
“private” condemnor to pay a condemnee 
the same business damages required of 
a “public” condemnor. 

Acquisitions in eminent domain cases 
occur for many purposes, but a further 
limitation in the statute provides for com- 
pensation only if the taking is for right-of- 
way. Again, the application of this segment 
of the statute may appear to violate the 
requirements of equal protection. For ex- 
ample, condemnees should not be treated 
differently simply because their land is 
being taken to construct a school and not 
for right-of-way. 

[A]nd the effect of the taking of the property 
involved may damage or destroy an established 
business of more than 5 years standing, owned 
by the party whose lands are being so taken, 


located upon adjoining lands owned or held 
by such party.... 


The statute requires that a business 
must have been established for a period 
of more than five years before the taking 
of the land. Although there is no definitive 
definition of what constitutes a business, 
it is clearly more than merely a “business 


\ 
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place” where business is transacted.?? The 
existence of a “business” has been inter- 
preted to require the “activity, the energy, 
the capacity, the opportunity by which 
results are reached—a condition rather 
than fixed tangible objects from which 
conditions arise.”?3 Therefore, the transfer 
or interruption of a business during the 
five-year period will not violate the stat- 
utory requirement of being “established.” 
It is sufficient if the business retains the 
indicia of being an ongoing operation 
for the five-year period.24 The statute 
has not been interpreted to require that 
the business be “operated” for five years 
by the party whose lands are being so 
taken.?5 Therefore, as long as the business 
in fact continues, the purchaser of an 
existing business may tack the prior period 
of ownership onto the succeeding period 
to meet the minimum five-year require- 
ment. 

In addition, the claimant must own 
a compensable property right in the con- 
demned land to qualify for business dam- 
ages. Service agreements or easements 
to provide services such as water or sewer 
have been found to constitute noncom- 
pensable property rights within the mean- 
ing of the statute, while a lessee for a 
term of years has been held to have rights 
to business damages.”6 

This section of the statute has been 
further interpreted to mean that the three 
requirements of “[1] an established busi- 
ness of more than five years’ standing, 
[2] owned by the party whose lands are 
being so taken, [3] located upon adjoining 
lands owned or held by such party” are 
not independent.2’ Therefore, under the 
statute, each of these requirements is 
intended to be “read together and to 
qualify each other.”28 


[T]he probable damage to such business 
which denial of the use of the property so 
taken may reasonably cause; . . . 

Recognizing that the statutory require- 
ments must be met in every respect to 
overcome the threat of a claim for damnun 
absque injuria, the condemnee must exert 
a great deal of care to track the statutory 
language. A problem arises in ascertaining 
what the statute includes as business dam- 
ages. This issue was addressed in the 
case of Matthews v. Department of Trans- 
portation, 324 So.2d 664 (Fla. 4th DCA 
1975), in which the court found that there 
is “absolutely no indication” that the leg- 
islature “intended the statute to be con- 
strued as allowing business damages for 
lost profits only.”2? This may have opened 
the door for business damage claims by 


inviting condemnees and their experts to 
develop individualized theories of busi- 
ness damages for each unique and dis- 
tinctive case. 

Judicially determined exceptions to 
the ruling in the Matthews case have 
centered upon the denial of business dam- 
ages for temporary loss of business during 
construction and the loss of traffic flow. 
There is no right to consequential dam- 
ages for the temporary loss of business 
during a construction project, because 
such damages are suffered in common 
by every property abutting the construc- 
tion and are merely the effect the con- 
struction has upon the business.3° Further, 


Florida’s inevitable growth 
and the need for a vastly 
improved highway system will 
certainly result in increased 
business damage claims. 


the statute has been construed to deny 
business damages for loss of traffic flow 
past a property. The state does not have 
a duty to maintain traffic flows, nor does 
the business property owner have the 
right or entitlement to public traffic flow; 
a diversion of traffic by the state is not 
compensable under the statute.?! 

The right to an award for business 
damages under the statute is also con- 
trolled by the limitation that the con- 
demnee is not entitled to double compensa- 
tion. This very often arises in cases where 
the condemnee’s business damages and 
severance damages from a condemnation 
are viewed as being identical. In such a 
case the condemnee is not allowed to 
compensation under two provisions of 
the law for the same identical item of 
damages.32 

The amount of the award for business 
damages is not left entirely to the discre- 
tion of a jury, but must be an amount 
within the range adduced at trial. In arriv- 
ing at a determination of compensation 
for business damages in an eminent 
domain case, the jury must award no 
less than the lowest figure and no higher 
than the highest figure supported by the 
evidence supplied at trial.*3 Thus, if the 
condemnor’s expert arrives at a figure 
for business damages of $10,000 and the 


condemnee’s expert arrives at a figure 
of $20,000, the jury cannot award more 
than $20,000 or less than $10,000 to the 
condemnee.+4 

Causation is an essential element in 
a condemnee’s claim for business dam- 
ages, since the statute specifically provides 
for damages to a business “which the 
denial...may reasonably cause.” If a jury 
determines that a condemnee’s business 
is damaged or destroyed by the con- 
demnation or a “threat of condemnation” 
which is later realized, the condemnee 
is entitled to compensation under the 
statute.35 Finally, business damages are 
considered a consequential damage and 
thus, are not payable at the time of the 
taking, but only after the award is estab- 
lished by a jury’s determination.>¢ 


The Bottom Line 

Florida has spent more than a half- 
billion dollars acquiring right-of-way in 
the past five years and plans to spend 
over three quarters of a billion in the 
next four years.37 During the same past 
five years, state business damage expen- 
ditures totalled more than $8 million. 
The Florida DOT believes this figure will 
be surpassed in the next few years by 
business damages paid out for one high- 
way alone — about $9 million for U.S. 
19 in Pinellas County.3* 

The federal government cites Florida 
as its number one recipient of federal 
highway acquisition funds for 1984 and 
number two for 1985, behind only Cali- 
fornia,>? noting that Florida has the best 
record of any state in “capturing” avail- 
able federal money for highways.“ Fed- 
eral law provides for reimbursement of 
severance and consequential damages for 
highway projects, but only for those dam- 
ages generally compensable in eminent 
domain.*! Therefore, since business dam- 
ages are not generally recognized in fed- 
eral eminent domain law, in Florida, their 
entire financial burden falls upon the 
state.42 

Florida’s inevitable growth and the need 
for a vastly improved highway system 
will certainly result in increased business 
damage claims. Contrast these facts with 
the decreased federal funding certain to 
follow balanced budgeting, and Florida 
must be prepared to make decisions defin- 
ing the future of its “legislative largess.” 


1 Bur. of the Census, U.S. Dep’t of Com., 
1980 Census of Population; Bur. of the Census, 
U.S. Dep’t of Com., Com. News, Dec. 28, 1984; 
ST. PETERSBURG TIMES AND EVENING 
INDEPENDENT, Suncoast 86. 
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2Div. of Planning & Programming, Fla. 
DOT, Fla. Transp. Plan, Draft Feb. 1986, 
at 4-3. 

3 School Bd. of Broward County v. Viele, 
459 So.2d 354 (Fla. 4th D.C.A. 1984). 

4Fla. Power Corp. v. Gulf Ridge Council, 
385 So.2d 1155 (Fla. 2d D.C.A. 1980). 

5U.S. Const. amend. V, providing for “just” 
compensation; FLA. Const. art. X, §6(a), provid- 
ing for “full” compensation. 
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Family Law 


Attitudes of Judges and Attorneys Toward 


Guidelines or Formulas for Marriage 


Dissolution Settlements: Florida’s View 


by Dawn D. Bennett-Alexander and Robert W. Schupp 


The authors received a grant from the 
Division of Sponsored Research and Train- 
ing at the University of North Florida 
to conduct a survey of Florida family 
law judges and attorneys to determine 
their attitudes toward the imposition of 
guidelines or a formula for marriage dis- 
solution settlements (primarily child sup- 
port awards). The purpose of the survey 
was not to advocate a particular position 
or to conduct an exhaustive, sophisticated 
statistical research tour de force. Rather, 
the purpose was to survey the bench 
and bar to ascertain their positions on 
the issue. This article discusses the survey’s 
findings. The authors wish to express 
their gratitude to those who took time 
from their busy schedules to participate 
in the survey. 

A questionnaire was mailed to all family 
law circuit judges in the state and 312 
randomly selected family law attorneys 
across the state.! The questionnaire was 
designed to elicit attitudes toward the con- 
cept of imposing a formula or guidelines to 
determine how much should be awarded in 
marriage dissolution settlements. In addi- 
tion, judges received the fact pattern of a 
“typical” divorce case (if there is such a 
thing) and were asked to treat it as if it were 
a case before them, deciding whether and 
how much child support and/or alimony 
should be granted. The wife’s request 
for custody of the couple’s two children 
was uncontested and family assets con- 
sisted of a house, two cars and a savings 
and checking account. Both parents 
worked, the wife having been a home- 
maker prior to the divorce. The purpose 
of the fact pattern was to determine 
whether the judges’ responses reflected 
significant inconsistencies. Responses were 
received from 56 attorneys and 40 judges. 


Background 


Although the rate seems to have leveled 
off in the past few years, nearly half the 


marriages in America end in divorce.? 
Almost equally as frequent as the actual 
dissolution is the belief by the parties 
that the resulting marriage dissolution 
settlements are inequitable.3 Within the 
same jurisdiction marriage dissolution set- 
tlements can vary widely from one judge 
to another, and the variations may become 
even more pronounced from county to 
county or state to state. 

There is little to guide attorneys as 
to what should be a reasonable settlement 
request under the couple’s circumstances. 
There is also presently little in most states 
to guide the final arbiter—the presiding 
judge—in making his or her decision. 
Florida is no exception.‘ Income, standard 
of living, the relative position of the mar- 
riage partners, expectations, education, 
earning history, and other related factors 
can all affect the amount received in the 
dissolution settlement. But it is doubtful 
that these factors account for all the either 
real or perceived settlement discrepancies. 

Recently these discrepancies among dis- 
solution settlements have been the focus 
of increasing attention. In several states 
courts have imposed either guidelines or 
a formula to be used in the decision- 
making process.5 On April 1, 1982, the 
Florida Supreme Court’s Matrimonial 


Law Commission was ordered by then 
Chief Justice Alan Sundberg to study 
and evaluate family law procedures in 
Florida.© Among the areas Justice 
Sundberg specified that the commission 
investigate were “the discrepancies in 
outcome among similarly situated liti- 
gants.” The commission was asked to 
“develop recommendations and the im- 
plementing procedures which can alleviate 
any discrepancies among matrimonial cases 
and provide for their fair resolution.” 
Among commission’s proposals was a 
recommendation for the “utilization of 
statewide guidelines for awarding tempo- 
rary and permanent child support unless 
there is an agreement by the parties.” Input 
regarding the guidelines was to be received 
from the bench and bar in all 20 of 
Florida’s judicial circuits. 

The Florida Governor’s Commission 
on Child Support Enforcement issued a 
report on September 30, 1985, which 
included a recommendation for enact- 
ment of a bill to provide state guidelines 
for child support awards.’ In its report, 
the commission stated that “some State 
courts have voluntarily developed or 
adopted guidelines but the consistency 
and outcomes of their application are 
not known to the commission. The gen- 
eral pattern is one of individual judicial 
determination without objective guide- 
lines.” 

The commission further recommended 
that the proposed legislation adopt the 
Melson formula developed by a Delaware 
jurist and used since 1979 in some states. 
The purpose of using the Melson formula 
would be to provide “substantive direction 
to the courts for their consistent use in 
determining child support awards.” In 
the commission’s view, “[i]nformation 
from public hearings and other sources 
further support the assertion that guide- 
lines are necessary to achieve equity and 
adequacy in child support awards. Specific 
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numeric guidelines, not merely broad prin- 
ciples of advisory pronouncements are 
needed throughout the judicial system.” 
The commission recommended that stat- 
utory provisions be made for the exercise 
of judicial discretion in applying guide- 
lines in exceptional cases and that an 
advisory group be established to review 
the application and consequences of the 
formula and recommend changes as nec- 
essary. 

Further, federal law requires that states 
adopt implementation of guidelines for 
child support awards by October 1987.8 
Under the federal mandate, the guidelines 
must be made available to judges and 
others who determine child support 
awards, but they need not be binding 
and can be established by legislation, admin- 
istrative action or by judicial case law. 

In light of the various moves evidencing 
a determination on the part of diverse 
interests to bring some form of order, 
consistency and/or predictability to the 
area of dissolution settlements, those who 
would be closest to the changes were 
surveyed to determine their opinion of the 
implementation of a formula or guidelines. 


Judicial Responses to the Fact Pattern 

In the only answer which every jurist 
agreed upon, child support was unani- 
mously favored for the two minor children, 
while only just over 34% of the judges 
also granted alimony. The amount of 
child support and/or alimony, where 
granted, varied greatly among the judges, 
lending credence to the earlier concerns 
about inconsistency. 

On the low end of the scale, several 
judges were willing to grant child support 
awards of $300 per month (total) for 
the children. Several judges chose to 
couple the award with alimony for up 
to two years. Many of the judges who 
did not grant alimony awarded larger 
amounts in child support than those who 
granted alimony. At the other end of 
the scale, the highest award was $625 
for both children and $130 alimony, a 
total of $775 per month. Most of the 
awards fell in the middle of these two 
extremes, with the single highest percent- 
age of judges (34.5%) awarding settle- 
ments in the $500-599 child support 
category. Nearly 83% of the judges would 
have required the father to maintain a 
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life insurance policy payable to the chil- 
dren, with 80% of those requiring the 
policy to be $100,000. 

The idea of automatic increases was 
not popular with judges. Just over 85% 
of the judges indicated they had never 
used any type of automatic increase mechan- 
ism to keep the relative purchasing power 
of the child support stable. Those who 
had used automatic increases indicated 
it was infrequently used and only in “spe- 
cial” cases. Of course, the court retains 
jurisdiction and the parties may later peti- 
tion the court to adjust settlement amounts 
if the need arises and the original settlement 
amount is no longer sufficient. 

Disregarding the tax aspects of alimiony 
and child support, ‘a difference of $455 
per month is substantial. Given, theoret- 
ically, only the difference in judges, respon- 
ses indicate that a party could receive 
anywhere from $300 to $755 per month 
based on the same facts. These figures 
fuel the flames of the argument calling 
for guidelines to bring more consistency 
to award grants. 

Of course, in a survey such as this, 
several factors are not taken into account, 
e.g., the persuasive ability of the attorney, 
the propensity of one judge vs. another 
to respond according to their own factors, 
etc. Whether these would make a differ- 
ence in the survey’s results is a matter 
of speculation. 


Judicial and Attorney Responses to 
the Attitude Questionnaire 

@ Perceived Inconsistencies in Dissolution 
Settlements 


Judges’ responses to the fact pattern 
indicated there were discrepancies in out- 
comes among similarly situated litigants 
in dissolution settlements. The question- 
naire provided to both judges and attor- 
neys was developed to discover whether 
judges and attorneys perceived these 
inconsistencies. If inconsistencies were per- 
ceived, the question becomes “what is 
to be done about them?” The most obvi- 
ous answer is to provide guidelines for 
making both settlement proposals and 
determinations. Inquiries in the question- 
naire were aimed both at judge and attor- 
ney perceptions of the discrepancies as 
well as their attitudes toward guidelines 
as a remedy. 

To discern how the bench and bar 
perceived the present state of marriage 
dissolution settlements in Florida, the ques- 
tionnaire asked: “Do you feel that divorce 
settlements are presently (a) unpredict- 
able? (b) inconsistent from one judge or 
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jurisdiction in Florida to another?” The 
majority of attorneys felt that settlements 
were inconsistent (67%) and unpredict- 
able (85%). A majority of jurists felt the 
decisions were inconsistent (64%), but only 
48% felt they were unpredictable. 

These responses reflect the findings 
from the judges’ fact pattern responses. 
Those responses indicated that substan- 
tial inconsistencies exist in settlement 
amounts, even though a number of awards 
were grouped within the same general 
range. Additionally, the percentage of 
judges who felt judgments were inconsis- 
tent and unpredictable was lower than 
attorneys who felt they were, perhaps 
indicating that judges do not view their 
judgments as being as inconsistent and 
unpredictable as attorneys do. With the 
percentages of judges and attorneys 
perceiving inconsistencies, it would seem 
the inconsistencies would be more pro- 
nounced and widespread. 

Possible explanations for the divergence 
are that judges who have responded in 
a way that would have made the results 
even more inconsistent did not respond 
to the questionnaire, or judges who 
responded to the fact pattern, knowing 
the intent of the research, could have 
intentionally kept their responses within 
a “reasonable” range. The explanation 
could well lie in the fact that there may 
be inconsistencies as perceived, but they 
are more apt to appear in anomalous 
cases rather than “run-of-the-mill,” “aver- 
age” divorce cases such as reflected in the 
fact pattern. 


@ Need for Guidelines 


To discover whether the attorneys and 
judges who would have to live with the 
guidelines felt there was a need for them, 
they were asked: “Do you have a need 
for guidelines/formulas to assist you in 
determining the amount of marriage dis- 
solution settlements?” A majority, 54% 
of the responding attorneys, felt they had 
such a need, and 48% of the judges felt 
this way. 

Respondents were then asked whether 
such guidelines or formulas would be 
helpful to them. Over 67% of the attor- 
neys and 71% of the judges felt guidelines 
would be helpful in determining the 
amount of the marriage dissolution settle- 
ment. With both attorneys and judges, 
more felt guidelines would be helpful than 
felt there was a need for them. Thus, 
even though the bench and bar felt 
assistance would be helpful, some of those 
who felt the guidelines were not necessary 


still felt they would be helpful. 

Only a minority felt no need for guide- 
line assistance, but were quite adamant 
in their positions, frequently offering com- 
ments to exhibit their wish not to have 
such measures invoked: “Frankly, your 
proposal gives me chest pains.” “Every 
case is different and guidelines, whether 
optional or mandatory, would be a night- 
mare. It is correct that divorce settlements 
are not predictable, but the answer is 
better judges and lawyers, and the answer 
is certainly not guidelines.” 


The percentage of judges who 
felt judgments were 
inconsistent and 
unpredictable was lower 
than attorneys who felt 
they were, perhaps indicating 
that judges do not 
view their judgments as being 
as inconsistent and 
unpredictable as 
attorneys do 


To examine further the attitudes regard- 
ing the guidelines, respondents were more 
specifically asked: “If the guidelines/ 
formulas were easy to use and facilitated 
your reaching a fair settlement determina- 
tion quicker than you now do, would you 
be interested in using the guidelines/ 
formulas?” The attorneys (71%) responded 
affirmatively. This figure represented 10 
more attorneys than responded that they 
felt the need for such assistance. Those 
who did not feel a need for guidelines 
(30%) still indicated an interest in using 
them if they met the criteria set forth 
in the question. Seventy-five percent of 
the judges were interested in using such 
guidelines—27% more than responded 
that they felt the need. 

It can be concluded that the responding 
attorneys felt more of a need for guide- 
lines to assist them in settlement propos- 
als than did the jurists, though the margin 


of difference is small. Many felt no need 
for guidelines, but still felt they would 
be helpful and were quite interested in 
using them if they facilitated the process 
and were easy to use. It would therefore 
follow that if the survey results are 
reflective of the majority of the bench 
and bar, there is resistance to the concept 
of guidelines or a formula, but the 
resistance will be lessened if the guidelines 
are easy to use and facilitate the process 
rather than locking the participants into 
rigid guidelines or formulas for the sake 
of expediency. 

In a somewhat related vein, in order 
to find out whether judges and attorneys 
approached the issue of dissolution settle- 
ments consistently, as a type of “de facto” 
self-regulation, participants were asked: 
“How do you generally compute the 
amount of a dissolution settlement?” Very 
few respondents provided an actual com- 
putation. Rather, there was an overwhelm- 
ing tendency to list factors considered 
in reaching the figures. 

Many factors were listed. The respon- 
ses varied widely and indicated that some 
respondents take a mechanistic approach 
to determining settlement amounts, and 
others quite the opposite. An indication 
of the diversity of the formulas used or 
factors considered can best be shown by 
quoting actual response language: “rule 
of thumb for child support is 20%-35% 
of net take home”; “tax deduction for 
children, alimony, Navy benefits, educa- 
tion of spouses, likelihood particular judge 
will be more or less helpful, abilities of 
other lawyer”; “child support—approxi- 
mately 50% of gross income”; “child sup- 
port: | child—25% of net, 2 children—one- 
third, 3 children—40%; alimony: no more 
than 40% of husband’s net total; assets: 
50-50”; “income of both parties, financial 
condition of parties, requirements of child 
support, future prospects of parties, then 
calm down the whole situation and 
guess!”; “ability of husband to pay”; “the 
standard of living enjoyed by the wife 
during marriage”; “the conduct or mis- 
conduct of the parties”; “needs vs. ability 
to pay”; “experience with each of the 
20-25 judges gives me a general idea of 
how each feels about the length of mar- 
riage, health of parties, children, ability 
to continue in the present lifestyle umas- 
sisted.” 

This sampling of responses demon- 
strates the breadth of factors considered 
and the diversity of approaches used. It 
is obvious from the responses that 
subjectivity on the part of both attorneys 
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and judges plays more than a cursory 
role in dissolution settlement proposals 
and determinations and may account, at 
least in part, for inconsistencies in awards. 


© Attitudes Toward Mandatory or 
Optional Guidelines/ Formulas 


To discover how respondents felt about 
the imposition of guidelines in spite of 
whether they were needed or would be 
helpful, respondents were asked: “Would 
you favor the use of an optional for- 
mula/ guidelines for determining the 
amount of divorce settlements?” and 
“Would you favor the use of a mandatory 
formula/ guidelines for determining the 
amount of divorce settlements?” Three 
and one-half percent of the attorneys and 
9% of the jurists favored the use of man- 
datory guidelines. By and large respond- 
ents preferred that if guidelines or a 
formula were imposed, they be optional 
(66% of the attorneys and 62.5% of the 
judges). Results indicate that there would 
be a good deal of resistance if guidelines 
are adopted and their use is mandatory. 


Conclusions 


On the whole, the survey exploring 
judicial and attorney attitudes toward guide- 
lines or a formula for marriage disso- 
lution settlements indicates that most of 
the attorneys and judges responding to 
the questionnaire are concerned about 
the present situation and perceive incon- 
sistencies in settlements. In addition, 
most respondents did not favor the idea 
of guidelines or a formula, but felt that 
if a mechanism were imposed to bring 
consistency to dissolution settlements, 
optional rather than mandatory guide- 
lines would be preferable. Most think 


“Research 
is relative” 
Research is relative when you use the 


Journal’s index, printed in every 
December issue. 
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they would be helpful if drafted correctly. 

There is apparently a difference between 
the way judges perceive the consistency 
and predictability of their dissolution set- 
tlements and the way attorneys perceive 
them, though both agree that judgments 
are inconsistent and unpredictable. There 
is a strong indication that most judges 
and some attorneys do not wish to have 
guidelines for marriage dissolution settle- 
ments imposed, though this will be the 
case, if the recommendations of the 
Matrimonial Commission and the Florida 
Governor’s Commission on Child Support 
Enforcement are adopted. The two 
opposing views of the question were 
shown in marked relief in the recent 
Pennsylvania Supreme Court decision in 
Melzer v. Witsberger, #68 W.D. App. 
Docket (7/13/84). In Melzer the majority 
set forth mandatory guidelines in an 
attempt to remedy the “total lack of 
organization” in weighing relevant factors 
in child support cases. The formula set 
forth, although mandatory, was only to 
serve as a guideline and a “framework 
for decisions” while trial judges continued 
to exercise their own discretion and judg- 
ment. In a strong dissent, Justice Nix 
challenged the reliability of the formula 
and labeled it as “mechanistic” and a 
proper exercise only by the legislature. 
In Justice Nix’s view, the formula was 
an “unwise and unwarranted attempt to 
transform the highly sensitive process of 
determining the equitable allocation of 
responsibility for child support into a 
rigid and sterile mathematical exercise.” 

In the commentary accompanying the 
Matrimonial Commission’s recommenda- 
tion regarding the utilization of statewide 
guidelines, the commission stated that 
“the parties and their counsel would benefit 
because the guidelines would act as a 
starting point in support negotiations.”? 
Special circumstance evidence would not 
be restricted, therefore flexibility would 
remain. 

Perhaps this research will serve as an 
indicator of factors to be considered in 
resolving the dilemma in Florida. Fully 
exploring the options for seeking consis- 
tent, predictable marriage dissolution set- 
tlements will be well worth the effort. BJ 


' According to Florida Bar executives, 
Florida Bar regulations prohibited obtaining 
the roster of the Family Law Section of the 
Florida Bar for academic research purposes. 

2 THE PARENTAL CHILD SUPPORT OBLIGA- 
TION, JUDITH CASSETTY, D.C. Heath & Co. 
(1983) p. 157. 


3 The term “marriage dissolution settlement” 
is used to include divorce settlement amounts 
for alimony, property distribution and child 
support. Child support, the most widely and 
consistently granted, is the primary focus herein. 


4As the Matrimonial Law Commission 
Report indicated, local guidelines are in use 
in the Third, Fifth, Ninth, 14th, 17th and 
20th Florida judicial circuits. See COMMISSION 
REPORT infra at n. 6 at 8. Questionnaire respon- 
ses did not indicate a widespread knowledge 
of the guidelines. See also REPORT OF THE 
GOVERNOR’S COMMISSION ON CHILD SUPPORT 
ENFORCEMENT, infra, n. 11 at 32. 

5 See, e.g., Melzer v. Witsberger, #68 W.D. 
App. Docket (7/13/84) wherein the Supreme 
Court of Pennsylvania set forth mandatory 
guidelines in the form of a mathematical for- 
mula for calculating parents’ support obliga- 
tions; Hamilton v. Hamilton, 290 S.E. 2d 780 
(N.C. App. 1982) in which the North Carolina 
Court of Appeals called for a formula approach; 
and Smith v. Smith, 626 P.2d 342 (1981) in 
which the Supreme Court of Oregon adopted 
a formula and mandated its use. 

6 MATRIMONIAL LAW COMMISSION REPORT 
of January 31, 1983, at 1. 

7REPORT OF THE FLORIDA GOVERNOR‘S 
COMMISSION ON CHILD SUPPORT ENFORCE- 
MENT, 9/30/85 at xi-xii, 32. 

8 Child Support Enforcement Amendments 
of 1984, amending Part D of Title IV of the 
Social Security Act, 42 U.S.C. 667, P.L. 98-378, 
98 Stat. 1321, (August 16, 1984) 

9MATRIMONIAL LAW COMMISSION REPORT 
at 9. 
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Corporation, Banking& Business Law 


Commercial Prepayment Fees: 
A New Legal Frontier 


by Barrett Sanders 


Prepayment fees have long been a rou- 
tine provision of long-term commercial 
mortgage lending contracts. With virtu- 
ally no exception, the lender’s entitlement 
to charge and collect those fees has been 
upheld by American courts. ! 

Implicit or explicit in the judiciary’s 
many affirmations of prepayment fees 
has been the courts’ perception that the 
charging of such fees is based on a volun- 
tary act of the borrower—his decision 
to pay his debt before it is due.? 

In the 1980’s, however, many commer- 
cial mortgage lenders have changed the 
terms of their lending practices to include 
a prepayment fee, whether the premature 
payment is voluntary or due to a default 
which causes the lender to accelerate pay- 
ment of its debt. 

Why this change? Like the “due on 
sale provision,” which was controversial 
in the 1970’s, the new prepayment clause 
is the result of our changing financial 
marketplace. 

To provide fixed rate financing for com- 
mercial real estate projects nowadays, 
more and more institutional lenders are 
resorting to “match funding” techniques. 
That is, they “purchase” or borrow for 
a specified term from consumers (in the 
form of certificates of deposit), pension 
funds or international financing markets, 
then relend the money to developers and 
owners of commercial real estate at a 
higher rate for the same period, making 
their profit on the “spread” between the 
borrowing and lending rates. 

All goes well for the lender if its loan 
remains outstanding for its full term. But, 
if the lender is compelled to accelerate 
the loan prior to maturity due to a bor- 
rower default, and if in the interim 
national lending rates have fallen, the 
recaptured funds can no longer be relent 
at the same rate. Nor, customarily, can 
the lender prepay his loan. It must be 
reinvested for the balance of the term. 


Compared with the “price” of his money, 
he now faces a loss of profit, or—in the 
event of a significant decline in lending 
rates—even a loss of principal. 


To protect against this “downside” 
financial risk, commercial lenders have 
been offering loan contracts which compel 
a prepayment charge regardless of whether 
the prepayment is voluntary on the bor- 
rower’s part or due to a borrower’s default. 
Sometimes this premium is based on the 
contract interest rate. On a 12 percent 
loan, for instance, a 12 percent prepay- 
ment fee would be due if a default occurs. 

Another variation within the lending 
industry is to demand a prepayment 
charge equal to the maximum premium 
owed once a loan becomes prepayable. 
If a commercial mortgage becomes pre- 
payable with a 5 percent premium after 
5 years, then an involuntary prepayment 
would similarly result in a 5 percent pre- 
payment charge. 

The most sophisticated of such provi- 
sions calls for a variable premium based 
on existing yields from an alternate form 
of investment—commonly a U.S. Trea- 
sury bond or note of the same maturity. 
For reasons discussed later, this is prob- 
ably the form of prepayment clause most 
likely to receive judicial acceptance. 

How has this form of lending antidote 


to unwanted early prepayment by mort- 
gagors fared at the hands of the U.S. 
courts? In the seven reported decisions 
uncovered by the author, appellate courts 
have to date been unanimous in ruling 
against their enforceability.3 

Some preliminary observations on these 
decisions: 

@ All five of the appellate opinions 
were issued after 1980, reflecting the issue’s 
recent emergence as a new frontier of 
commercial real estate law. 

@ None of the reported decisions is 
in Florida.‘ The states involved are Illinois, 
California, Louisiana, South Dakota and 
Texas. 

@ All of the reported cases focus on 
the mortgage lender’s exercise of its “due 
on sale” privilege to accelerate. In four 
of the five decisions, the lender was seek- 
ing to collect a prepayment premium at 
the time it accelerated its loan, due to 
the borrower’s transfer of mortgaged real 
estate. 

@ In only one instance—the California 
litigation—did the lender’s contract clearly 
give it the right to charge a prepayment 
premium in the event it accelerated the 
loan under its “due on sale” clause. In 
the other cases, the lender’s documents 
provided for a prepayment charge only 
when voluntary prepayment occurred. The 
courts in those disputes had to decide 
whether a mortgagor’s voluntary viola- 
tion of a “due on sale” clause causing 
the lender to elect to accelerate its loan 
was tantamount to voluntary prepayment. 
They decided it was not. 

@ None of the reported cases deals 
with the essential question of whether 
such clauses are enforceable when the 
borrower—voluntarily or involuntarily— 
fails to pay the obligation he owes, compel- 
ling the lender to accelerate. 

The California litigation presents a fact 
situation in which the loan documents 
have been most clearly drafted to entitle 
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the lender to claim a prepayment charge 
in the event of any loan acceleration.* 

The lender’s promissory note in this 

case reads, in part: 
If default be made in the payment of any 
installment of this Note, or in any of the 
agreements contained in the Deed of Trust 
securing this Note, or in any other loan doc- 
uments, the entire unpaid principal balance, 
interest and other charges (including prepay- 
ment charges) [emphasis added] relating thereto 
shall at once become due and payable without 
notice at the option of the association.® 

Clear and unambiguous? Not so, said 

the appellate judges: 
The provision tells what is due upon default, 
but, of course, no liability for a prepayment 
penalty arises from a default; it arises only 
upon a prepayment as specified in the “prepay- 
ment privilege” provision.’ 

At best, reason the appellate judges, 
the wording of the promissory note cre- 
ates an ambiguity, an ambiguity which 
the court resolves against the lending insti- 
tution which prepared the documents. 
This type of “creative” reasoning—labor- 
ing to discover ambiguous or unclear lan- 
guage where none appears to exist—indi- 
cates a skeptical judicial attitude toward 
such loan provisions, not unlike the ap- 
proach taken by most U.S. courts toward 
“due on sale” clauses during the 1970’s. 

Based on a reading of the few cases 
available, the following guidelines are 
offered to counsel for commercial lenders 
and borrowers confronted with this emerg- 
ing issue. 

® Courts clearly appear predisposed 
against enforceability of prepayment 
charges when the lender voluntarily elects 
to accelerate its loan under a “due on 
sale” clause. This predisposition is likely 
to be reinforced by the recent action 
of the Federal Home Loan Bank Board 
in prohibiting federal savings and loan 
associations from demanding such fees 
from residential borrowers in similar cir- 
cumstances.® 

@ When a borrower defaults due to 
actual economic distress, a court of equity 
will similarly be reluctant to add insult to 
the borrower’s injury by tacking a prepay- 
ment fee onto a mortgage foreclosure judg- 
ment even when the loan documents clearly 
entitle the lender to the fee. 

@ The formula for computing the pre- 
payment fee may be crucial to its enforce- 
ability. Of the three types of prepayment 
charges described at the outset of this 
article, the first two require a fixed per- 
centage of the loan principal. Because 
this sum may be unrelated to actual dam- 
ages the lender suffers in reinvesting its 


funds, this type of clause risks being 
categorized as a penalty, and hence 
unenforceable. The same risk is inherent 
in fixed dollar charges, such as six months’ 
interest charge, a provision found in many 
savings and loan documents. On the other 
hand, a variable charge pegged to the 
differential between the loan rate and 
the actual rate then available for reinvested 
funds, such as U.S. Treasury Notes, is 
clearly related to reimbursing the lender 
for actual loss of interest earnings the 
lender will suffer and is more accurately 
described as liquidated damages. 

@ Proving that the lender is suffering 
an economic loss by virtue of the involun- 


Courts clearly appear 
predisposed against 
enforceability of prepayment 
charges when the 
lender voluntarily elects to 
accelerate its loan under a 
“due on sale” clause. 


tary prepayment is essential to the lender 
establishing the clause to be a form of 
liquidated damages, rather than a penalty. 
If prepaid mortgage funds can be relent 
at the same or a better rate, a lender 
will be hard pressed to show it incurred 
any damages. 

In conclusion, involuntary prepayment 
fees are a novel legal issue, which U.S. 
courts have just begun to examine. The 
evolving nature of the commercial market 
place makes it likely that more and more 
such clauses will find their way into com- 
mercial lending contracts, and that some 
of them will eventually come under judicial 
scrutiny. How such clauses are worded, 
and the context in which they are 
enforced, will ultimately decide whether 
the U.S. judiciary will begin to enforce 
them. BJ 


' See “Construction and Effect as to Inter- 
est Due of Real Estate Mortgage Clause 
Authorizing Mortgagor to Prepay Principal 
Debt,” 86 ALR 3rd 599, for a compilation 
of cases on prepayment fees. 

2 See American Wood Products, Inc. v. 
Walter E. Heller & Company Southeast, Inc., 
358 So.2d 1149 (Fla. 3d D.C.A. 1978) for a 
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Florida case in which a prepayment fee was 
deemed not to be a usurious interest payment 
because it was made voluntarily and could have 
been avoided by not prepaying. 

3 Slevin Container Corp. v. Provident Fed- 
eral Savings and Loan Association of Peoria, 
Ill. App., 424 N.E. 2d 939; Casey v. Business 
Men’s Assurance Company of America, 706 
F. 2d 559 (5th Cir. 1983); American Federal 
Savings and Loan Association of Madison 
v. Mid-America Service Corporation S.D., 329 
N.W.2d 124 (S.D. 1983); McCarthy v. Louisiana 
Timeshare Venture, 426 So.2d. 1342 (La. App. 
4th Cir. 1982); Tan v. California Federal Sav- 
ings and Loan Association, 189 Cal. Rptr. 
775 (App. 1983); Kilpatrick v. Germania Life 
Ins. Co. 75 N.E. 1124 (N.Y. 1905); and George 
H. Nutman, Inc. v. Aetna Business Credit, 
Inc. 453 N.Y. Supp. 2d 586. 

4 Holman v. Hollis, 114 So. 254 (Fla. Sup. 
Ct. 1927), addresses a somewhat related issue 
of a promissory note whose face amount 
includes the computed sum of interest for the 
full term of the debt, but which is accelerated 
prior to maturity. 

5 Tan v. California Federal Savings and 
Loan Association, 189 Cal. Rptr. 775 (App. 
1983), see note 2 supra. 

6 Id., at 782. 

7 Id. 

812 CFR Part 591, 50 Fed. Reg. 46744, 
November 13, 1985. 
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Legal Citation Forms 


by Jacalyn N. Kolk and Thomas W. Dickson 


Legal citation forms serve two very valid 
purposes. First, they provide information 
on the nature of referenced authorities. 
Second, citations provide information nec- 
essary to find and read the cited material.! 
However, time constraints may prevent 
citation forms from being thoroughly 
checked. 

Several excellent seminar papers recent- 
ly presented by recognized experts clearly 
reflected this situation. The cited cases 
were up-to-date. The arguments were 
incisive. However, the citations were not 
in generally accepted format and were not 
easy to follow. When scholars wrestle with 
citation forms, it is little wonder that 
today’s busy practitioner cannot always 
recall preferred forms. This column was 
proposed to refresh the memories of prac- 
ticing lawyers on uniform citation forms 
useful in the day-to-day practice of law. 

Since Roman times, practitioners have 
sought uniformity and clarity in citation 
form. As early as the ISth century, a 
manual outlining accepted practices was 
published.? Today, A Uniform System of 
Citation, the “Bluebook” published by the 
Harvard Law Review Association, is gen- 
erally considered the standard reference 
manual in this field. 

A court opinion should present the least 
problem to citators because once published 
in a bound volume, the citation is perma- 
nent. Still, discrepancies seem common. 
The preferred citation form for a federal 
district court opinion is, for example, 
Richardson v. Foremost Insurance Co., 
470 F. Supp. 699 (M.D.La. 1979). For 
district court cases, the district but not 
the division is given. 

The federal circuit court decision in this 
case is cited Richardson v. Foremost Insur- 
ance Co., 641 F.2d 314 (Sth Cir. 1981). 
United States courts of appeal for num- 
bered circuits are indicated as Ist Cir., 
2d Cir., 3d Cir. and so on. “CA 1” or 


“CA 2”, while seen from time to time, 
are not preferred. 

The United States Supreme Court deci- 
sion in this case is cited as Foremost Insur- 
ance Co. v. Richardson, 457 U.S. 668 
(1982). The Bluebook editors prefer cites 
to United States Reports (U.S.). If the 
“U.S.” cite is not yet available, the order 
of preference is to Supreme Court Reports 
(S.Ct.) and then to United States Law 
Week (U.S.L.W.). Parallel cites are not 
recommended by the Bluebook editors. 
However, some courts or some judges may 
request parallel cites as United States 
Reports may not be widely available. The 
full cite to this decision would be Fore- 
most Insurance Co. v. Richardson, 470 
F. Supp. 699 (M.D.La. 1979), rev’d, 641 
F.2d 314 (Sth Cir. 1981), aff'd, 457 U.S. 
668 (1982), reh’g denied, 459 U.S. 899 
(1982). The use of explanatory phrases 
and the order of parties will be discussed 
at another time. 

In the Florida state court system, a case 
would be cited as follows. If the circuit 
court decision is published, it appears in 
Florida Supplement (Fla. Supp.), and is 
cited Whidden v. Francis, 27 Fla. Supp. 
80 (Fla. 11th Cir. Ct. 1966). An appeal 
to a district court of appeal is cited as, 
for example, Holland America Cruises, 


Inc. v. Underwood, 470 So.2d 19 (Fla. 
2d DCA 1985). The Florida Supreme 
Court recognizes this form. The University 
of Florida’s “Orange and Blue Book” sug- 
gests the cite be (Fla. 2d D.C.A.). The 
Harvard editors prefer (Fla. Dist. Ct. 
App.) to the (Fla. 2d DCA) form. Florida’s 
practice seems to impart more informa- 
tion in less space. 

A Florida Supreme Court decision is 
cited as Wood v. Marston, 442 So.2d 934 
(Fla. 1983). When only “Fla.” appears in 
the parentheses, the reader knows that 
the Supreme Court rendered the decision. 
Much more information can be imparted 
in the case citation. Such expanded cita- 
tions will be reviewed in another column. 

Reader’s questions and comments are 
most welcome. Please address them to 
Jacalyn N. Kolk, Hilton, Hilton, Kolk 
& Laing, 121 W. 23rd Street, Panama City, 
Florida 32405. 


' Axel-Lute, Legal Citation Form: Theory 
and Practice, 35 LAw Lipr. J. 148 (1982). 

2 Cooper, Anglo-American Legal Citation: His- 
torical Development and Library Implications, 
75 Law Lipr. J. 3 (1982). 
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Labor Law 


Drug ‘Testing in the Work Place 


by Wayne L. Helsby 


An issue of considerable dimension that 
has recently received much judicial atten- 
tion involves an employer’s right to require 
current and prospective employees to be 
tested for the presence of illegal drugs. 
To be sure, increasing numbers of employ- 
ers, responding to an apparent prolifera- 
tion of drug use in the work place, are 
instituting various forms of drug testing 
designed to identify drug users and either 
exclude them from employment consider- 
ation at the outset or discipline those 
employees found to be under the influ- 
ence of drugs while on the job. 

Private employers instituting drug test- 
ing policies currently face few legal 
restraints.! Public employers, on the other 
hand, must contend with a plethora of 
constitutional concerns when requiring 
employees or prospective employees to 
undergo any form of drug testing. These 
restraints include, among others, the 
fourth amendment’s protection against 
unreasonable searches and seizures, the 
fifth amendment’s protection against self- 
incrimination, and the judicially contrived 
individual “right of privacy.” 

This article will deal with the rights 
and legal restraints placed on public employ- 
ers desirous of instituting employee or 
prospective employee drug testing policies. 
Particular emphasis will be on Florida 
law relating to this subject, and included 
will be a check list of minimal safeguards 
that should be observed, if and when a 
public employer chooses to implement 
a drug testing policy, so that the employer 
may better defend itself against possible 
legal challenges. 


The Bauman Case 

The leading case in Florida regarding 
the issue of employment related drug test- 
ing is the Fifth District Court of Appeal’s 
recent decision in City of Palm Bay v. 
Bauman, 475 So.2d 1322 (Fla. 5th DCA 
1985). This case arose as a result of the 


city of Palm Bay ordering random drug 
testing of eight members of its fire depart- 
ment in 1983 and its intent to examine 
19 policemen for drugs in 1984. The fire 
chief at Palm Bay decided to order all 
his employees to submit to random drug 
testing after he had discovered marijuana 
use within his department. Two fire fight- 
ers confessed to using marijuana without 
any testing, and two other fire fighters 
tested positive. Both were terminated and 
subsequently filed suit against the city 
protesting that the threatened and actual 
drug testing violated their fourth amend- 
ment constitutional right to be free from 
unreasonable searches and seizures, as 
well as their fifth amendment guarantee 
against self-incrimination. 

The trial court found for the employ- 
ees, holding that the random drug testing 
was an unconstitutional and impermissible 
intrusion into the employees’ protection 
against unreasonable searches and sei- 
zures.2 The trial court found, however, 
that the city would not be barred from 
instituting a drug policy whereby employ- 
ees are tested for drugs when the employer 
has “probable cause” to believe that the 
employee is under the influence of illegal 
controlled substances. 

The fifth DCA, on appeal, agreed with 


the trial court that the city had in fact 
violated the employees’ fourth amend- 
ment rights by its random drug testing. 
The court disagreed, however, with the 
lower tribunal’s announcement that a 
public employer must secure a rigid “prob- 
able cause” belief that an employee is 
under the influence of controlled sub- 
stances before it can undertake any type 
of drug testing. The court instead held 
that an employer need only have a “rea- 
sonable suspicion” that the employee is 
under the influence of drugs before requir- 
ing a drug test. The “reasonable sus- 
picion” test, according to the court, 
requires that employer officials point to 
“specific objective facts and rational infer- 
ences that they are entitled to draw from 
these facts in light of their experience” 
to justify a search or test. 

In so holding, the court followed the 
rationale set forth in an earlier federal 
court decision involving the drug testing 
of public bus drivers, Division 241 
Amalgamated Transit Union, AFL-CIO 
v. Suscy, 538 F.2d 1264 (7th Cir. 1976). 
In Suscy, the Chicago Transit Authority 
promulgated rules requiring bus drivers 
to submit to blood and urine tests when 
they were involved in “any serious acci- 
dent” or suspected of being intoxicated 
or under the influence of narcotics.3 

In finding that the rules were consti- 
tutionally permissible, the Suscy court 
focused its attention on whether the drug 
test at issue was an unreasonable intru- 
sion into an individual’s reasonable expecta- 
tion of privacy. For purposes of this 
analysis, according to the court, there 
must be a balance struck between the 
claims of the public against the interests 
of the individual. Analyzing the facts of 
the case before it, the court found that 
the CTA had a paramount interest in 
protecting the public by ensuring that 
bus and train operators were fit to per- 
form their jobs. In view of this interest, 
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employees could have no reasonable 
expectation of privacy with regard to sub- 
mitting to blood .and urine tests. The 
court also noted that the conditions under 
which the intrusion was made and the 
manner of taking samples were reason- 
able, i.e., the blood and urinalysis tests 
were given in hospitals only to operating 
employees directly involved in serious acci- 
dents or suspected of being under the 
influence of intoxicating liquor or nar- 
cotics, and no medical testing was required 
unless two supervisory employees con- 
curred. See also Sanders v. Washington 
Metropolitan Area Transit Authority, 
F.Supp. (Case No. 84-3072, 
D.D.C. 1986). 

The Bauman court, in applying the 
Suscy rationale, found that the problem 
with the “policy” of random drug sam- 
pling undertaken by the City of Palm 
‘Bay was essentially threefold: (1) it did 
not identify the person or persons by 
name or position who were authorized 
to require employees to provide a urine 
sample; (2) it did not articulate any stan- 
dards for its implementation and no sep- 
arate written standards were promulgated, 
i.e., reasonable suspicion played no part 
in whether a test would be required; and 
(3) there was no independent. knowledge 
on behalf of the city that employees were 
in fact using controlled substances on 
or off duty, or at least there was no 
evidence of widespread use sufficient to 
institute a random drug testing proce- 
dure. 

The “reasonable suspicion” standard, 
then, has been clearly established by the 
Bauman court. Several related and com- 
pelling questions, however, have been left 
unanswered. For one, a question not 
addressed in Bauman is whether a drug 
testing policy may be instituted for all 
public employees, rather than simply for 
police and firefighters. The court’s rationale 
for permitting drug testing of police and 
firefighters under the reasonable suspicion 
standard focused in part on the responsi- 
bility for public safety that is indigenous to 
police and firefighter employment, and the 
potential danger to the public and fellow 
employees that could result should police 
and firefighters be under the influence of 
drugs while on duty. 

Although this same rationale can and 
has been applied to permit drug testing 
for other types of public employees who 
exercise significant responsibilities and 
exposure to the public, see, e.g., Suscy, 
538 F.2d 1264 (7th Cir. 1976) (bus driv- 
ers); Allen v. City of Marietta, 601 F.Supp. 
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482 (N.D. Ga. 1985) (public utility 
linemen), the same could not be said, 
it may be argued, of other types of public 
employees who do not carry the same 
type of public safety and fellow employee 
responsibilities (e.g., file clerks, clerical 
employees, etc.). However, the Bauman 
court, in upholding the public employer’s 
right to institute drug testing of police 
and firefighters, also alluded to the high 
standards of conduct and job performance 
that a public employer has the right to 
expect of all its employees, not simply 
police and firefighters. The answer to this 
question is still unclear, but public em- 


Public employers 
seemingly have at least 
some judicial support 
for the institution of a 
drug testing policy 


ployers seemingly have at least some 
judicial support for the institution of a 
policy requiring drug testing for all employ- 
ees, absent .a future judicial or legislative 
directive to the contrary. 

A second issue not directly addressed 


‘by the Bauman court concerns pre-employ- 


ment drug testing by public employers. 
In dictum the court seemed to sanction 
implicityly the use of pre-employment 
drug testing when it stated: 

This case does not involve urine testing con- 
ducted as a part of annual or other specified 
physical examination delineated in City policy. 
Certainly, municipal police officers and fire- 
fighters must expect to meet required minimum 
standards of physical condition in order to 
be hired and retained. Physical examinations 
conducted to insure that those standards are 
‘met are to be reasonably expected even though 
urine testing is a part of those examinations. 
[emphasis supplied]. 

475 So.2d 1322 at 1324. 


The court’s statement in this regard, 
moreover, is consistent with the United 
States Supreme Court’s decision in New 
York City Transit Authority v. Beazer, 
99 U.S. 1355 (1979), which sustained 
NYCTA’s policy of excluding known 
methadone users from employment con- 
sideration on the grounds that the safety 
and efficiency of the transportation system 
was a valid business necessity sufficient 
to support such a policy. Given this case 
law, and again in the absence of a future 
change in the law, public employers at this 
time also appear to have judicial support 
for instituting a pre-employment drug 


testing policy. 

Based on the Bauman case, and cases 
cited therein, the following guidelines 
appear to have been established for 
Florida public employers wishing to insti- 
tute employee drug testing programs: 

1. Random drug testing of employees 
is constitutionally impermissible in Florida. 

2. Institution of drug testing policies 
should be accompanied by some indepen- 
dent knowledge that current employees, 
or significant numbers of prospective 
applicants, are using illegal drugs or are 
under the influence of same while at work. 

3. Pre-employment drug tests appear. 
to be constitutionally permissible in 
Florida. 

4. Where a public employer has a “rea- 
sonable suspicion” to believe that a cur- 
rent employee is under the influence of 
drugs while on duty, a drug test is 
constitutionally permissible. The much 
higher standard of probable cause is not 
necessary. 

5. Although the Bauman case dealt 
specifically with police and firefighters, a 
reasonable interpretation of the court’s 
decision would be that drug testing with 
appropriate standards may be applied to 
all public employees. 


Duty to Bargain with a Union 
Regarding Implementation of a 
Drug Testing Program 

When a public employer contemplates 
implementing a drug testing program and 
all or a portion of its employees are 
represented by a certified bargaining 
agent, certain negotiation duties and respon- 
sibilities come into play. The Florida 
Public Employees Relations Commission, 
the administrative agency charged with 
enforcing Florida’s public sector bargain- 
ing law,* has recently had occasion to 
reach this very issue 

In Fraternal Order of Police, Miami 
Lodge 20 v. City of Miami, 12 FPER 
417029, (1985), appeal docketed, No. 85- 
2863 (Fla. 3d DCA Dec.20, 1985), PERC 
held that involuntary drug testing under- 
taken by a public employer is a man- 
datory subject of bargaining, and, there- 
fore, the City of Miami committed an 
unfair labor practice by requiring certain 
of its employees to undergo drug testing 
without first negotiating with the certified 
bargaining agent regarding that decision. 

During negotiations for a successor agree- 
ment with the Fraternal Order of Police, 
a union representing the City of Miami’s 
police force, the city directed three of 
its police officers to submit to urinalysis 


testing or be relieved of their duties. The 
order was issued pursuant to reliable 
information received by a police depart- 
ment commander that the officers had 


been observed in activity involving illegal 


drugs. However, the direction was made 
without first bargaining with the union. 
The union filed unfair labor practice 
charges alleging that the city violated its 
statutory duty to bargain in good faith 
by requiring involuntary drug testing with- 
out first bargaining with the union. A 
PERC hearing officer determined that 
involuntary chemical testing was a man- 
datory subject of bargaining; however, 
the hearing officer also concluded that 
the city did not act unlawfully when it 
required the employees to take the test 
because the collective bargaining agree- 
ment between the parties—and specif- 
ically the management’s rights and. disci- 
pline clauses—contained a waiver of the 
FOP’s right to bargain over the issue. 

PERC agreed with the hearing officer 
that the drug testing was in fact a man- 
datory subject of bargaining, but dis- 
agreed that the FOP had waived its right 
to bargain on the issue. With regard to 
the mandatory subject of bargaining issue, 
PERC stated that: 

Our decision today does not prohibit a public 
employer from. requiring its employees to 
submit involuntarily to chemical testing as a 
condition of continued employment. It only 
requires that this condition of employment 


be bargained before being implemented. - 
This determination accommodates the ten- 


sion between a public employer’s right to make 
a decision governing the operations of its: 


organization and its duty to bargain with a 
certified employee organization about changes 
in the terms and condition of employment 
of its employees. We believe that requiring 
negotiations over this subject best serves the 
public interest by providing stability and har- 
mony in labor relations between the public 
employers and the employees and the employer 
organizations of this state. We do not purport 
to govern a city’s ultimate decision to imple- 
ment a policy mandating involuntary chemical 
testing of its law enforcement employees. How- 
ever, that is not to say that such implementa- 
tion can be made without negotiations- pursuant 
to Chapter 447, Part II. 


12 FPER 417029 at 39. 

PERC’s decision is currently on appeal 
before Florida’s Third District Court of 
Appeal. Absent any change by that court, 
however, Florida law at this time is that 
unless a clear and unmistakable waiver 
exists in the parties’ collective bargaining 
agreement, public employers must bar- 
gain with certified bargaining represent- 
atives prior to requiring drug testing of 
employees and, concomitantly, before 
implementing drug testing policies. 


Conclusion 

Quite clearly, drug testing of public 
employees is permissible in Florida so 
long as certain safeguards are observed. 
Primarily, a public employer should be 
careful to include a “reasonable suspicion” 
standard in its policy for testing its cur- 
rent employees and observe its duty to 
bargain with a certified bargaining agent 
where applicable. To further protect itself 
from legal challenges to its policy, how- 
ever, the public employer should include 
at least these additional minimal safe- 
guards: 

1. In establishing a “reasonable sus- 
picion” standard, attach a requirement 
that reasonable suspicion include the 
observation of at least two supervisors 
whenever possible. This safeguard has the 
dual purpose of helping the employer 
support any belief that reasonable sus- 
picion of drug use was evident, as well 
as reducing arbitrary action by one super- 
visor who may simply be out to harass 
a particular employee. Notably, the Suscy 
court approved this type of procedure 
as being constitutionally acceptable. 

2. Be sure that any newly implemented. 
drug testing policy is well advertised to 
the employees and administered by sup- 
ervisors in an even handed manner. Pub- 
lish any new drug testing rules in an 
employee handbook and consider train- 
ing supervisors on how to detect employ- 
ees who may be under the influence of 
drugs. 

3. Establish appropriate procedures for 
testing of employees. Use a reliable and 
reputable doctor and/or laboratory who 
can establish a chain of custody and verify 
the results. 

4. Establish a procedure whereby em- 
ployees must notify the employer in 
advance if they are using drugs lawfully 
prescribed by a physician. 

5. If pre-employment drug testing is 
utilized, consider having the applicant sign 
a consent form voluntarily giving his or 
her permission to having the drug test 
administered. A valid consent form may 
overcome certain. constitutional objections 
regarding unreasonable searches and 
seizures. 

As a final word of caution, be aware 
that drug testing.in the work place is a 
relatively new phenomenon that only 
recently has been dealt with by the courts 
in any great detail. To be sure, more 
challenges to employer-implemented drug 
policies are forthcoming. Keep apprised of 
any further developments and modify your 
policies accordingly. J 


' But see O’Brien v. Papa Gino’s of America, 
121 LRRM 2321 (ist Cir., 1986) (jury award 
of $450,000 against an employer where its 
investigation of an employee’s off-duty drug 
use, including the use of a polygraph exam 
under threat of discharge, was found to be 
“highly and egregiously offensive”). 

2 The trial court dismissed the fifth amend- 
ment claim since, in the court’s words: “. . . 
this privilege applies only to testimonial com- 
munications.” 

3 More specifically, the rule stated as fol- 
lows: 

“Operating employees directly involved in 
serious accidents such as a collision of trains, 
collision of buses, derailment, bus and person 
or serious collision with vehicle or fixed object, 
may be required to be hospitalized for medical 
attention, a physical examination and/or a 
blood and/ or urinalysis test. 

“Employees suspected of being under the 
influence while on duty in violation of Rule No. 
19 may be required to take a blood and urinalysis 
test. 

“Employees who are requested to take a 
blood and urinalysis test in accordance with 
Rule No. 15 and refuse will be subject to 
discipline under Rule No. 19 in the Book of 
Rules.” 

4 FLA. Stat. Ch. 447, Part II (1985). 
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Real Property, Probate&Trust Law 


Regulatory Takings —Call the Question 


by Keith W. Bricklemyer 


The U.S. Supreme Court has once again 
decided to review a regulatory taking case 
only four months after having avoided 
the hard questions posed by such cases 
in Williamson County Regional Planning 
Commission v. Hamilton Bank of Johnson 
City, 105 S.Ct. 3108 (1985). Local gov- 
ernments and property owners alike are 
hopeful that the Court’s acceptance 
of this latest case, MacDonald, Sommer 
& Frates v. County of Yolo and City 
of Davis, California, No. 84-2015, is an 
indication of its desire to answer the 
unresolved questions regarding regulatory 
takings that have courts as well as 
commentators speculating as to what the 
law is.! 

The issue is clearly joined by the con- 
flict between the Supreme Court’s opin- 
ions in Mugler v. Kansas, 123 U.S. 623 
(1887) and Pennsylvania Coal Co. v. 
Mahon, 260 U.S. 393 (1922). In Mugler, 
a case brought by a brewery owner chal- 
lenging a state prohibition statute, the 
Court denied the claim for compensation 
and stated that a valid police power reg- 
ulation could not result in a taking.” 
The decision in Mugler focused on the 
distinction between a police power action 
to eliminate a nuisance as compared to 
an eminent domain action in which prop- 
erty is taken for a public purpose from 
“an innocent owner.”3 By contrast, Justice 
Holmes’ oft-cited opinion in Pennsylvania 
Coal stated: “The general rule at least 
is, that while property may be regulated 
to a certain extent, if the regulation goes 
too far, it will be recognized as a taking.” 

The conflict between the above-stated 
rules from Mugler and Pennsylvania Coal 
is unresolved. The Court has avoided 
directly answering the regulatory taking 
question although presented with oppor- 
tunities to do so in three recent cases: 
Agins v. City of Tiburon, 447 U.S. 255 
(1980) (no need to rule on taking question 
because no application made for develop- 


ment approval); San Diego Gas and Elec- 
tric Co. v. City of San Diego, 450 U.S. 
621 (1981) (not reviewed because no final 
decision by lower court); and Williamson 
County Regional Planning Commission 
v. Hamilton Bank of Johnson City, 105 
S.Ct. 3108 (1985) (question not ripe for 
review because owner had not pursued 
variances or compensation under state 
law). This article will review the major 
issues presented by the taking question, 
how the Florida courts have dealt with 
the issue, and the potential for a direct 
answer coming out of the MacDonald 
case. 


The Question 


The regulatory taking question is stated 
as follows in the Brief of the American 
College of Real Estate Lawyers, As 
Amicus Curiae in Support of Appellant in 
the MacDonald case: 

Question Presented 
Whether a valid zoning regulation can effect 
a taking of private property for which just 
compensation must be paid under the Fifth 
Amendment of the United States Constitution. 

This question has been characterized 
as “the biggest and most contentious con- 
stitutional question in American land use 
law.”5 In response to the Supreme Court’s 


decision in Hamilton Bank, Professor 
Gideon Kanner commented that the state 
of the law in this area is “now just utterly 
and totally confused.” 


This statement of the question, how- 
ever, incorporates the central argument 
of those who would answer it in the 
negative. As stated in Village of Euclid 
v. Ambler Realty Co., 272 U.S. 365, 395 
(1926), a valid police power regulation, 
by definition, must bear a substantial 
relation to the public health, safety, morals 
or general welfare, and must not be arbi- 
trary or unreasonable. If a regulation 
were so unreasonable as to deprive an 
owner of all beneficial use of his property, 
it would not be a valid regulation. There- 
fore, no valid police power regulation 
can effect a taking requiring compensa- 
tion under the fifth amendment. 


This theory is forcefully presented in 
Charles Siemon’s article “Of Regulatory 
Takings and Other Myths,” 1 Fla. St. 
U.J. Land Use & Envil L., 105 (1985). 
It is also the rule in California. Agins 
v. City of Tiburon, 598 P.2d 25 (Calif. 
1979), aff'd on other grounds, 447 U.S. 
255 (1980). This theory, however, is not 
only an inaccurate representation of the 
Supreme Court’s statement of the law, 
but it also begs the real question, i.e., 
“What remedy is available to an owner 
who, by virtue of a regulation, is deprived 
of the use and benefit of his property, 
whether the deprivation is permanent or 
only temporary during the pendency of 
litigation that results in the regulation 
being invalidated?” Consideration of the 
question as restated would allow atten- 
tion to be focused on the variety of cir- 
cumstances in which an individual is 
deprived of property by regulations (e.g., 
planning, zoning, permitting, nuisance reg- 
ulations, air/water/ wetlands protection, 
etc.), and systematically to address the 
remedy for each. 
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Regulations May Impose Burdens 
Requiring Compensation 

Proponents of the invalidation/no com- 
pensation theory argue that references 
to police power “takings,” including 
Justice Holmes’ statement of the “general 
rule” in Pennsylvania Coal, are “meta- 
phorical,” shorthand descriptions of regu- 
lations that are invalid. This theory 
unfortunately confuses two distinct con- 
cepts: (1) the validity of a regulation under 
the due process clause, and (2) the man- 
date of the just compensation clause to 
compensate an individual who is deprived 
of his property for a public use. These 
concepts are not easily distinguished upon 
application to factual circumstances, and 
the attempt to do so has been character- 
ized as the lawyer’s equivalent of the 
physicist’s hunt for the quark.” C. Harr, 
Land- Use Planning 766 (3d ed. 1976). 

The Supreme Court, however, has recog- 
nized that these concepts are not mutually 
exclusive, and that separate inquiry is 
required for each. In Penn Central Trans- 
portation Co. v. New York, 438 U.S. 
104, 135-36 (1978), the Court first reviewed 
and rejected the arguments for invalidating 
the contested landmarks law, then sepa- 
rately analyzed whether compensation was 
in order. 

In Loretto v. Teleprompter Manhattan 
CATV Corp., 458 U.S. 419, 425 (1982), 
the Court held the state law in question 
valid, but said: “It is a separate question, 
however, whether an otherwise valid reg- 
ulation so frustrates property rights that 
compensation must be paid.” 

The Court has also repeatedly acknowl- 
edged that a regulation can affect a fifth 
amendment “taking.”’ In upholding the 
Federal Surface Mining Control and Reg- 
ulation Act in Hodel v. Virginia Surface 


Mining & Reclamation Ass’n., Inc., 452 
U.S. 264, 296 (1981), the Court stated 
that a regulation can effect a taking “if 
it denies an owner economically viable 
use of his land... .” 

In Kirby Forest Industries v. United 
States, 81 L.Ed.2d 1, 13 (1984), a unani- 
mous court acknowledged that this rule 
applies to zoning ordinances. 

In summary, the fact that a regulation 
is determined to be valid does not fore- 
close the question of whether it imposes 
so great a burden on a property owner 
that compensation must be paid. If the 
regulation goes “too far,” but is deemed 
valid, the taking is permanent. If the 
regulation is deemed invalid, the taking 
is diminished only in duration. It becomes 
temporary only if someone fights the 
battle to secure a judicial determination 
striking it down. Is it reasonable to sug- 
gest that justice is done when one wins 
the battle and automatically thereby loses 
the war? 

The Supreme Court clearly enunciated 
the opposing arguments discussed above 
in its opinion in Hamilton Bank and 
confirmed the necessity for separate 
analyses of due process clause and just 
compensation clause considerations. The 
Court considered the facts of the case 
under each clause and found that the 
claim was not ripe for decision under 
either.’ A review of the Court’s two-part 
analysis and the factors it considered in 
each identifies the kind of case that may 
produce an answer to the ultimate ques- 
tion. 

In Hamilton Bank, one bank sued 
under 42 U.S.C. §1983 and claimed both 
a violation of due process and a taking 
without just compensation when the plan- 
ning commission denied its final plat, 


even though it was consistent with the 
approved preliminary plat. The trial jury 
ordered the commission to approve the 
plat, and awarded damages of $350,000 
for the temporary taking of the bank’s 
property.'!° The United States Court of 
Appeals for the Sixth Circuit agreed, but 
the Supreme Court reversed, holding that 
the case was not ripe for review.!! 

Although the Court analyzed the just 
compensation clause and due process 
clause separately, it stated that the same 
factors were of particular significance in 
each case, i.e., the economic impact of 
the regulation and the extent to which 
it interferes with the owner’s reasonable 
investment-backed expectations.!2 The 
Court held that those factors could not 
be evaluated in this case because, even 
though the preliminary plat had been 
rejected, there had been no final decision 
as to how the new zoning regulations 
would apply to the owner’s property. Such 
a final decision could only be made after 
the owner had pursued to resolution any 
variances that might be granted for the 
property.!3 This “finality” doctrine appar- 
ently requires not only a final denial of 
a specific request, but also a final deter- 
mination of what, if anything, the local 
government would allow. The possibility 
of an endless list of “what-ifs” under 
this doctrine should give a potential plain- 
tiff considerable pause. 

The Court distinguished between this 
finality concept and the exhaustion of 
administrative remedies doctrine, which 
does not apply in a 42 U.S.C. §1983 action. 
The exhaustion requirement, the Court 
explained, involves remedial procedures 
that yield a determination of whether 
an owner’s rights were violated. The final- 
ity requirement “is concerned with 
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whether the initial decision-maker has 
arrived at a definitive position on the 
issue that inflicts an actual, concrete 
injury.”!4 

The Court also held that since no con- 
stitutional violation occurs under the fifth 
amendment until a taking occurs and 
compensation is denied, an owner must 
also secure a determination as to whether 
compensation is available under applicable 
state law, and the bank had failed to do so 
under Tennessee’s statute allowing claims 
in inverse condemnation. !5 

Hamilton Bank clearly establishes the 
necessity of exhausting all avenues to 
gain approval for a “reasonable beneficial 
use” of property before pursuing a taking 
claim. In this context, the case would 
appear to allow the “any reasonable ben- 
eficial use” standard to be tempered by 
the qualifier “consistent with reasonable 
investment-backed expectations.” In any 
event, the finality doctrine of this case 
establishes a theoretical hurdle of unde- 
termined height. 


Regulatory Takings in Florida 


Consideration of the regulatory takings 
question in Florida must begin with the 
acknowledgment that all police power reg- 
ulations are not created equal. The Florida 
Supreme Court has “split the baby” and 
established distinctly different tests for 
zoning regulations as compared to per- 
mitting regulations. Zoning cases are to 
be analyzed according to the Mugler or 
California rule. A zoning regulation must 
be reasonable to be valid. It cannot be 
both reasonable and confiscatory. If it 
is confiscatory, it is unreasonable, invalid, 
unenforceable and must be stricken. Dade 
County v. National Bulk Carriers, Inc., 
450 So.2d 213, 216 (Fla. 1984). On the 
other hand, if the denial of a permit is 
confiscatory, the appropriate remedy is 
a separate condemnation proceeding. '® 

The facts of National Bulk Carriers 
provide an interesting study of this dis- 
tinction in remedies. The case emanated 
from a denial of a dredge and fill “unusual 
use permit” and the subsequent down- 
zoning of the property from “heavy indus- 
trial” to “open space” to conform to 
the county’s comprehensive development 
master plan. National Bulk appealed both 
decisions, claiming a taking without com- 
pensation. The district court upheld both 
the downzoning and permit denial, but 
remanded the question as to whether the 
county’s action constituted a taking under 
F.S. 373.617 (1981). 

The Florida Supreme Court granted 


review and restated the rule that “under 
certain circumstances a statute or regula- 
tion may meet the standards necessary 
for an exercise of the police powers and 
authorize a taking.”!? The court held that 
the county’s denial of the unusual use 
permit was not within the scope of F.S. 
373.617, which specifically establishes com- 
pensation as an alternative remedy, but 
it did not decide what the remedy is in 
such cases. That is, it left unanswered 
the question of what, if any, remedies 
apply when a permit denial results in a 
taking and no specific statutory remedies 
are stated, even though this “nonissue” 
arguably represented the exact facts of 
the case. Instead, the court focused on 
the zoning issue and remanded the case 
for a determination of whether the zoning 
action was confiscatory. In so doing, the 
court stated that the only remedy avail- 
able for a confiscatory zoning ordinance 
was invalidation. 

The opinion in National Bulk Carriers 
does not explain the rationale for differ- 
entiating between these two types of 
police power regulations. Certainly, down- 
zoning a property effectively “denies a 


permit” for those uses that were allowed 
under the previous zoning. If the result 
is the same, why should the remedy be 
different? The same question, of course, 
might be asked regarding the distinction 
between taking by regulation and taking 
by condemnation. 

It might be argued that this distinction 
is based on the fact that a zoning decision 
is a discretionary, legislative act whereas 
a permit denial is a nondiscretionary, 
administrative act. City of Miami Beach 
v. Weiss, 217 So.2d 836 (Fla. 1969). Again, 
however, a negative result at either the 
zoning or permit level has the same effect 
on the property owner and he should 
therefore be entitled to the same remedy 
in either case. 

Like zoning ordinances, other statutes 
regulating development permits are en- 
acted under the police power to protect 
the public health, safety and welfare. 
Several such Florida statutes incorporate 
the same provisions for judicial review 
of permitting actions and provide for 
mandatory damages as an alternative 
remedy.!8 

Another government alternative is to 
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modify its decision to make it reasonable. 
This alternative, of course, may give an 
owner the same hollow victory as under 
the rule for zoning cases and raises the 
ultimate question the U.S. Supreme Court 
has been reluctant to address: What is 
the property owner’s remedy, possibly 
after eight years of litigation as in the 
MacDonald case, if the offending regula- 
tion is invalidated or amended to be made 
reasonable? 

Perhaps the ultimate rationale for this 
curious distinction lies in the oft-cited 
policy arguments against compensation 
for regulatory takings, i.e., the potential 
strain on the public coffers and the chill- 
ing effect on innovative land use planning. 
Hopefully, future Florida decisions will 
focus on and provide a clear explanation 
for what now appears to be an unsup- 
portable distinction between zoning and 
permitting cases. 


MacDonald 


MacDonald presents another oppor- 
tunity for the Court to resolve the regu- 
latory takings dilemma. According to the 
appellant’s jurisdictional statement filed 
with the Supreme Court, the property 
in question is located in Yolo County, 
California, and has been zoned since 1966 
for single family and multifamily res- 
idential use, consistent with the county’s 
general plan. Part of the property abuts 
land developed for single family use. 
Under a law allowing cities to exercise 
limited planning authority beyond their 
borders, the neighboring City of Davis 
designated the property as “agricultural 
reserve.” The property could not be 
profitably farmed because the topsoil had 
been removed for use as fill for a nearby 
highway.!9 

The owner filed a subdivision map, 
consistent with the county’s zoning and 
general plan, for approval by the county. 
The city advised the county that it would 
not accept dedication of public facilities 
to service the property, provide any city 
services to the property, or allow access 
to the property by extending an existing 
public road or by allowing a private road 
to connect to it. The county denied the 
owner’s application because of potential 
adverse impacts on surrounding agricul- 
tural lands and because essential public 
services were not available. The county 
refused to accept similar applications for 
adjoining properties in the county also 
held by the owner.”° 

The owner’s suit for damages in inverse 
condemnation and under 42 U.S.C. §1983 


was dismissed for failure to state a cause 
of action, based on Agins.?! The Supreme 
Court, therefore, will review the dismissal 
of the complaint as a matter of law requir- 
ing that the facts set forth in the com- 
plaint must be taken as true. It therefore 
appears that the procedural impediments 
to a clear ruling in Agins, San Diego 
Gas and Hamilton Bank do not exist 
and that the Court should reach the 
question of whether a claim for compen- 
sation based on a regulatory taking states 
a cause of action. In a dramatic shift 
from the position taken by the Justice 
Department in Hamilton Bank, the depart- 
ment’s amicus brief in MacDonald urges 
the Court to rule that state and local 
governments must sometimes pay land- 
owners damages for zoning and other 
land-use restrictions that diminish the 
value of property, even if the restriction 
is only temporary.22 


Conclusion 


The stage is set for a landmark decision 
on the regulatory takings question. The 
apparent futility of further attempts by 
the property owner in MacDonald to 
secure development approvals should sat- 
isfy the Hamilton Bank finality doctrine. 


Hopefully the Supreme Court will at last 
provide a clear answer as to whether 
an action for damages will lie when gov- 
ernmental regulations rise to the level 
of ataking. BJ 


'The Circuit Court of Appeals for the 8th 
Circuit awarded damages for a temporary 
taking based on Justice Brennan’s dissent in 
San Diego Gas & Electric Co. v. City of San 
Diego and the belief that it represented the 
views of a majority of the Court. Justice 
Brennan’s dissent was joined by Justices 
Stewart, Marshall and Powell. Justice Rehnquist 
wrote a separate opinion concurring with 
the dismissal of the case, but stating that he 
“would have little difficulty agreeing with much 
of what is said in the dissenting opinion of 
Justice Brennan.” 450 U.S. at 633-34. Although 
Justice Stewart has since retired and his replace- 
ment, Justice O’Connor, has not yet spoken 
on this issue, Justice Stevens agreed in his 
concurring opinion in Hamilton Bank with 
the proposition that a valid land use regulation 
may require compensation. 105 S.Ct. at 3105 
(26). See Hernandez v. City of Lafayette, 643 
F.2d 1188, 1198-2000 (Sth Cir. 1981), cert, 
denied, 455 U.S. 907 (1982), aff'd 699 F.2d 
734 (Sth Cir. 1983). 

2123 U.S. at 668-69. 

3The analysis peculiar to nuisance cases has 
evolved into what is commonly referred to 
as the “harm-benefit test.” See Graham 
v. Estuary Properties, Inc., 399 So.2d 1374, 
1381 (Fla. 1981), cert. denied sub nom. Taylor 
v. Graham, 454 U.S. 1083 (1981). 
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4260 U.S. at 415. 

58 ZONING AND PLANNING LAW REPORTS 
(July-August 1985). 

6THE WALL STREET JOURNAL, July 1, 1985. 
Kanner is a professor at Loyola Law School 
in Los Angeles and a noted land use 
author and lecturer. He argued the property 
owner’s case to the Supreme Court in Agins 
v. City of Tiburon, 447 U.S. 255 (1980). 

7450 U.S. at 648-49 (Brennan, J., dissenting) 

(citing cases). 

8 105 S.Ct. at 3116. 

9 Id. at 3114. 

10 Td. at 3115. 

"Jd. at 3124. 

12 Td. at 3119. 

Td. 

14 Td. at 3120. 

1S Td. at 3122. 

16 450 So.2d at 216. 

17 Td. at 215. 

18 FLA. STAT. §§161.212(3) (beach and shore 
preservation); 253.763 (State lands); 373.617(3) 
(water resources); 380.085(3) (developments of 
regional impact; 403.90(3) (environmental con- 
trol). 

'9 MacDonald, Sommer & Frates v. County 
of Yolo and City of Davis (No. 84-2015), 
Jurisdictional Statement 4-7 (June 28, 1985). 

20 Id. at 7-8. 

21 Jd. at 9. 

22, MacDonald, Sommer & Frates v. County 
of Yolo and City of Davis (No. 84-2015), 
Brief for the United States as Amicus Curiae, 
p. 19-20. 
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Tax Law Notes 


S Corporations: Selected Problems and 


Opportunities After the Subchapter S 


Revision Act of 1982 (SSRA) 


This column is part of a series of articles prepared by past chairmen of the Tax Section. These articles began in 
the October 1985 issue and will continue through the July/ August 1986 issue. 


by Joel H. Sharp, Jr., and David A. Webster 


When Congress enacted SSRA, it d 
so with the avowed goal of eliminating 
the problems that existed prior to SSRA 
and further neutralizing tax considerations 
in choosing the entity form for conduct- 
ing business. The purpose of this article 
is to identify new or continuing problems 
and opportunities after SSRA. 


Accumulated Adjustments Account 

The Accumulated Adjustments Account 
under IRC §1368 is a corporate level 
account which replaces the individual 
shareholder’s previously taxed income 
(PTI) account which existed prior to 
SSRA.2 AAA is adjusted in a manner 
“similar” to the adjustments made to the 
shareholder’s stock basis. Corporate in- 
come constructively taxed to a shareholder 
increases stock basis and AAA, and losses 
and distributions decrease stock basis and 
AAA. Stock redemptions also affect AAA, 
on a pro rata basis. 

Understanding the operation of AAA 
requires a grasp of certain basic princi- 
ples, as follows: 

(1) AAA is determined as of the end 
of the fiscal year for purposes of testing 
_ distributions for classification. 

(2) AAA can be a negative amount; 
thus, current year’s positive income is 
netted against prior year’s negative AAA 
or vice versa.3 

(3) There is no longer a two and one- 
half-month distribution grace period for 
distributing current year profits. 

Ignoring the effect of distributions of 
property by an S corp. (which are treated 
as constructive sales*) and assuming that 
cash is distributed pro rata to the share- 
holders, IRC §1368 provides the follow- 
ing ordering rules for classification of distri- 
butions: 

(1) S Corp. Without Accumulated Earn- 
ings & Profits (AE&P) (Virgin S Corp.5) 
— IRC 1368(b). 

(a) Tax free return of basis. 


(b) Excess is treated as a gain from 
the sale or exchange of property. 


(2) S Corp. with AE& P — IRC §1368(c). 
(a) Tax free to the extent of AAA. 
(b) Excess is a dividend to the extent 
of AE&P. 
(c) Excess is tax free return of basis. 
(d) Balance is treated as gain from 
sale or exchange of property. 
Some of the hidden problems (and, in 
some cases, planning opportunities) in the 
above ordering rules arise as follows: 


(1) Distributions after the end of the 
tax year are tested for classification by 
reference to the results of the S corp. as 
of the end of the year of distribution. 


(2) Tax-exempt income does not in- 
crease AAA, although it does increase the 
shareholder’s basis in his stock, which pre- 
vents distribution of tax-exempt income 
after the S election is terminated. The tran- 
sition distribution period, per IRC 
§1377(b), only permits tax free distribu- 
tions of AAA, which does not include tax 
exempt income. 


(3) Netting of AAA causes practical prob- 
lems in the context of an S corp. with 
AE&P, as demonstrated by the following 
example: 


AE&P $100 
Prior Year’s AAA ($ 50) 
Current Year’s Earnings $50 

Net AAA $-0- 


If shareholder A (who is the sole share- 
holder) is in the 50% marginal tax brac- 
ket, he has a current year tax of $25 ($50 
x 50%). If he needs cash to pay the tax, 
he will find it impossible to get a distri- 
bution from the corporation without caus- 
ing additional tax because, since AAA is 
zero, distributions are charged against 
AE&P. The more cash he takes out to 
pay taxes, the more taxes he owes, until 
he completely exhausts the AE&P. There 
is a problem if a loss year follows a profit 
year, as well. In that case, distributions 
will be out of AE&P rather than out of 
profit which was previously taxed to the 
shareholder. 

(4) Changes of ownership can create 
problems and, potentially, planning oppor- 
tunities. The reasons are (a) income is 
allocated to the shareholders on a per day 
basis even though distributions, as noted 
above, are tested as of the end of the 
year, and (b) AAA is a corporate level 
account. For example, assume: 


Current Earning $100 
AE&P $200 
Shareholders — 


A - stock basis $50 - 
owns 100% of X 


B- acquires A’s stock 
on July | 
Example 1 — Even if $75 of the $100 
was earned by X by July 1, the $100 of 
earnings would be allocated to the share- 
holders as follows: A - $50 (100% of $100 
x 4 year); B-$50 (100% of $100 x 44 year). 
A should have been taxed on $75 and 
Bon $25, reflecting actual earnings during 
the period each owned the stock. If they 
had been aware of the problem, A and 
Bshould have reflected the additional $25 
in the stock price (net of the tax effect 
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4 
K 
J 
Corporation X — 2 


to B). In reality, the only possible response 
is an interim closing of the books with 
the sale price for A’s stock adjusted to 
reflect the earnings through July 1.6 
Example 2 — Assume the $100 is earned 
pro rata through the year. Distributions 
are made $50 to A on June 31 (which he 
thinks is distribution of his $50 of earn- 
ings) and $150 to B on November 15. 
The results will be as follows: 
Shareholder A 
- $25 = Non-taxable distribution 
out of AAA (50/200 x $100) 
$25 = Dividend distribution out 
of AE&P ($50-$25) 
$50= Allocated earnings at end 
of year 
Result = $75 taxable income/ 
$50 cash 
Shareholder B 
- $75 = Non-taxable distribution 
out of AAA (150/200 x $100) 
$75 = Dividend distribution out 
of AE&P ($150-$75) 
$50 = Allocated earnings as of 
end of year 
Result = $125 taxable income/ 
$150 cash 
Obviously, B, after he acquired the 
stock, to his benefit, caused A to have 


an additional $25 of income. The problem 
could be avoided by an agreement that: 
(i) B will not take distributions through 
the remainder of the year or (ii) B will 
ensure (and guarantee) that total distri- 
butions will not exceed AAA as of the 
end of the fiscal year. 

The above situation could be used for 
tax planning as well, as follows: 

Father receives distribution of $100 on 
January 1, then gives stock to his son 
on January 2. No distributions are made 
to the son during the year. Father will 
receive the $100 tax free because it will 
come out of AAA (determined as of the 
end of the year) and the son will be taxed 
on virtually all of the $100 of corporate 
earnings because the earnings [absent a 
closing of the books per IRC §1377(a)(2)] 
are allocated to the shareholders on a pro 
rata daily basis.’ 


Deductibility of S Corp. Losses 
by Shareholders 

The hallmark distinction between an 
“S” and “C” corporation is the ability 
to “pass thru” the taxable results of the 
S corp. to its shareholders, in large mea- 
sure as though the shareholders had 
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derived such results directly. However, 
deductibility of losses is limited by the 
shareholder’s tax basis in his stock and 
qualified debt. Tax basis in stock and 
qualified debt is determined by ordinary 
basis rules; that is, initially a cost or carry 
over basis (or combination) which is 
increased for income allocations® and 
decreased by loss allocations and actual 
distributions.? Certain specific rules are 
worth noting: 

(a) Distributions made during the year 
are tested for tax effect at the end of the 
S corp.’s tax year, after taking into account 
adjustments to the shareholder’s stock 
basis and AAA.!° 

(b) There are ordering rules regarding 
adjustments to the basis of stock and qual- 
ified debt, as follows: 


(1) Stock basis must be reduced to 
zero (but not below) before reduction of 
qualified debt basis.!! 

(2) Distributions do not reduce qual- 
ified debt basis. 

(3) If qualified debt basis has been 
reduced, then any upward adjustments 
must first be applied to restore qualified 
debt basis to its original level (as of 
January 1, 1983) before any adjustments 
are made to restore stock basis. 

Unresolved questions arise if the share- 
holder has more than one block of stock 
or qualified debt or has a different basis 
depending on whether the transaction is 
a gain or loss.'!3 Currently, the approach 
is to ignore different blocks and treat them 
as though they were all one merged whole 
(a “global” approach). 

Limitation on deductibility is a per 
shareholder calculation. Thus, losses can- 
not be deducted in excess of qualified 
basis, even on a joint return where the 
spouse still has basis remaining. Also, there 
is no flexibility for reallocating losses to 
those shareholders who have qualified 
bases remaining. 

Disallowed losses are suspended and car- 
ried over to subsequent years almost 
indefinitely (until S status is terminated 
and the transition period lapses) until the 
shareholder obtains qualified basis, per 
IRC §1366(d)(2). 

The most obvious example in the S area 
of form over substance is in the area of 
qualified debt. Until the case of Selfe v. 
U.S., No. 85-7026, (U.S. Ct. of Appeals 
11th Cir.) December 23, 1985, the courts 
had been uniformly technical on the appli- 
cation of the phrase “... to the share- 
holder....”” now contained in IRC 
§1366(d)(1)(B). Thus, no form of indirect 
borrowing, guarantee, co-making or co- 


obligor arrangement, surety or other form 
of obligation qualified as “qualified debt”; 
the debt had to be owed directly to the 
shareholder by the corporation. In Reve- 
nue Ruling 75-144, the Service approved 
the “back to back” loan arrangement used 
by most practitioners to ensure qualified 
debt status, but reinforced the position 
that a guarantee, though economically the 
same, does not qualify. In contrast, Selfe 
may suggest that the courts will permit a 
true economic review of whether a guar- 
antee qualifies. 

The analysis in Selfe may be helpful if 
one is faced with disallowed losses because 
of insufficient qualified basis and share- 
holder guarantees exist (which is usually 
the case with closely held corporations). 
As noted in Sel/fe, “. .. a shareholder who 
has guaranteed a loan to a Subchapter S 
corporation may increase her basis where 
the facts demonstrate that, in substance, 
the shareholder has borrowed funds and 
subsequently advanced them to her cor- 
poration.” However, it should be noted 
that the court, in Selfe, did not hold for 
the taxpayer; it remanded the case to the 
Tax Court for further consideration of 
the facts. Even so, Selfe is worth noting 
because the court was willing to consider 
that there are circumstances where a 
shareholder guarantee will provide qual- 
ified basis. 

Although IRC §1366(d)(2) does permit 
carry-forward of suspended losses, the 
carry-forward is not indefinite. Specif- 
ically, suspended losses cease to be avail- 
able when: (a) the shareholder ceases to 
own stock in the S Corp.; (b) the share- 
holder dies; (c) the S Corp. terminates its 
election and the post termination period'4 
expires before the shareholder has suffi- 
cient stock basis to use the loss. 

As to (c), the “trap for the unwary” is 
that only stock basis can be used during 
the post termination period.'5 Qualifying 
debt does not work for this purpose. Unset- 
tled is the question of whether you have 
to restore qualified debt basis before you 
can create stock basis for use during the 
post termination period. If so, then it will 
be necessary to contribute an amount 
equal to the qualified debt basis previ- 
ously used plus the suspended losses. 

The IRC §465 At Risk rules must also 
be considered.'¢ It is possible for a share- 
holder to be sufficiently “at risk” under 
IRC §1366(d) but not for purposes of IRC 
§465. 


Passive Investment 
Since SSRA, a virgin S. corp. has no 


passive investment limitations; however, if 
the S corp. has AE&P, there are limitations. 

First, practitioners should be aware that 
it is possible to change the distribution 
ordering rules under IRC §1368, by elec- 
tion, so that distributions are applied 
against AE&P before AAA,!'8 which may 
be appropriate in many circumstances. 
There is a relief provision for circum- 
stances where a corporation, in good faith, 
determined that it did not have AE&P 
and subsequently discovered that it did,!9 
but this provision is discretionary and, 
even if allowed, does not completely solve 
the problem. Thus, a “protective” election 
is appropriate because it ensures that 
distributions carry out AE&P, if any 
exists. 


A trap for the unwary is that 
investment interest reduces the 
shareholder’s qualified basis in 

the S corp., even though IRC 

§163(d) limits its deduction. 


Receipt of PII by an S corp. with AE&P 
causes potential applicability of two neg- 
ative consequences: (1) termination, and 
(2) a penalty (“sting”) tax. Both of these 
consequences are designed to motivate S 
corps. to distribute AE&P. If PII appears 
to be a problem, in the right circumstances 
it might be possible to avoid the penalties 
by either acquiring an active business or 
an interest in a partnership with active 
business gross receipts or by “churning” 
IRC §1231 (depreciable trade or business) 
assets. 

Termination of S status, unlike prior 
rules, is not retroactive to the beginning 
of the year. Under SSRA, termination 
occurs only if S corp. PII exceeds 25% 
of gross receipts for three consecutive tax- 
able years; effective as of the next suc- 
ceeding tax year.?° 

The sting tax?! is applicable to all of 
an S corp.’s PII even if only $1 of AE&P 
exists (further reason to make the election 
discussed above), and is imposed at the 
highest corporate tax rate (currently 46%). 


If a capital gain results in taxes under 
both IRC §1374 and §1375, IRC §1375 
is applied first (resulting in a higher total 
tax than if the reverse order were appli- 
cable). 

Preconditions to the sting tax are as 
follows: (1) AE&P; (2) PII exceeds 25% 
of gross receipts; (3) the S corp. must 
have “net passive income,” which is the 
corporation’s PII less almost all allowable 
deductions “directly connected” with the 
production of such income; (4) the S corp. 
must have “taxable income” for the year. 
If these preconditions are met, the sting 
tax is applied against the lesser of the S 
corp.’s taxable income or the S corp.’s 
excess net passive income [per IRC 
§1375(b)(1)]. Expressed as a formula, 
excess net passive income (ENPI) for a 
taxable year equals: 


ENPI Net Passive Income x 
(PII-25% Gross Receipts) 


Pll 


Illogically, the sting tax can be applied 
to tax-exempt income because IRC §1375 
does not distinguish between tax-exempt 
income and other forms of normally tax- 
able PII. 


Investment Interest Limitations 

IRC §163(d), which limits deductibility 
of investment interest expense, creates sig- 
nificant questions when combined with 
S corp. rules. The limit on investment 
interest is applied at the shareholder level 
only. 

A trap for the unwary is that invest- 
ment interest reduces the shareholder’s qual- 
ified basis in the S corp., even though 
IRC §163(d) limits its deduction. Thus, 
the nondeductible interest may not only 
be limited itself, but may cause otherwise 
fully deductible operational losses allo- 
cated from the S corp. to be suspended 
and nondeductible because the sharehol- 
der’s qualified basis was “used up” by 
investment interest allocations. 

Another problem arises in the context 
of the acquisition of S corp. stock. If a 
corporation redeems its own stock for a 
deferred purchase price, is the interest it 
pays “investment interest”? Or, if a share- 
holder purchase S corp. stock and bor- 
rows to do so, is the interest “investment 
interest”? There is no direct authority on 
either point. 

One case, Proskaver v. Comm’r, 46 
TCM 679 (1983), held that, for purposes 
of IRC §162, a corporation’s redemption 
of its own stock was always a capital invest- 
ment. If the analysis in that case is correct, 
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then one is left with the conclusion that 
a redemption is a capital investment and 
therefore the interest is investment inter- 
est. 

As to a shareholder purchase, the Ser- 
vice, in PLR 8235004, relying on Prop. 
Reg. §1.57-2 (which relates to a Code pro- 
vision which has been repealed), held that 
debt incurred to acquire a general part- 
nership interest may or may not generate 
investment interest, depending on the 
nature of the partnership’s assets. How- 
ever, in PLR 8342011, the Service sug- 
gested that Congress, when it enacted IRC 
§163(d)(7) (which increases the $10,000 
limit to $25,000 in certain circumstances), 
considered the issue and determined that 
raising the applicable limits was a suffi- 
cient response to the issue. The obvious 
question is how do we reconcile the 
analysis of IRC §163(d)(7) (as in PLR 
8342011) and Prop. Reg. §1.57-2 (as in 
PLR 8235004)? If, per IRC §163(d)(7), 
investment interest limits are increased by 
$15,000 if one acquires 50% or more of 
a partnership and, per Prop. Reg. §1.57-2, 
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determination of whether the interest on 
debt incurred to acquire the partnership 
interest is investment interest is made by 
reference to the partnership’s assets, does 
this mean no investment interest charac- 
terization for the pro rata portion of the 
debt attributable to the partnership’s busi- 
ness assets and a $15,000 increase in the 
limit (to $25,000) for the portion of the 
debt attributable to the partnership’s invest- 
ment property? If so, then it should be 
easy to get a $25,000 limit (rather than 
$10,000) on investment interest by cre- 
ative planning. While attractive at first 
glance, it would seem that one should not 
be able to do so and, undoubtedly, the 
Service will argue that one cannot do so. 


Conclusion 

Currently pending legislation will, if 
passed in its present form, substantially 
emphasize S corps. as the preferred entity 
form. Comparison of the effective tax 
rates, combined with changes in the tax 
laws affecting partnership (particularly, “at 
risk” changes) quickly demonstrates that 
S corps. provide the lowest overall tax 
cost. As such, business lawyers will have 
an ever increasing need to obtain and main- 
tain a comfortable intimacy with appli- 
cable tax law. BJ 


1P.L. No. 97.354, 97th Cong., 2d Sess. 
(Oct. 10, 1982). 

2 IRC §1375. 

3 IRC §1368(e)(1)(a), as amended by TRA 
“84. 

4 IRC §1363(d). 

5 For purposes of this article, a virgin “S” 
refers to a corporation which does not have 
AE&P. Usually, a virgin “S” will be a corpora- 
tion which has never been a “C” corporation 
and was formed after December 31, 1982, sub- 
ject to qualification. However, even in these 
circumstances an otherwise virgin S corp. can 
have AE&P which it derived from the acquisi- 
tion and merger of a corporation with AE&P. 

6 IRC §1377(a)(2) permits, by unanimous 
agreement by all persons who were shareholders 
during the fiscal year, an election to do an 
interim closing-of-the-books for allocation pur- 
poses. 

7 This potential planning opportunity may 
be closed by regulation. The last sentence in 
IRC §1368(c) begins “Except to the extent pro- 
vided in the regulations ...” which, presum- 
ably, constitutes broad delegation to the Secre- 
tary to close this loophole. 

8 §1367(a)(1). 

9 IRC §1367(a)(2) lists those items which 
decrease basis. Note: IRC §1367(a)(2)(D) in- 
cludes expenditures which would not be an allow- 
able deduction, if made directly by the taxpayer. 

10See Sharp and Webster, S Corporations, 
Accumulated Adjustments Account: Woe is S, 
J. PARTNERSHIP TAX’N, fall 1985, for a dis- 
cussion of the accumulated adjustments account, 
calculation of stock basis and the “lookback” 
rule. 
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TRC §1367(a)(2). 

12 IRC §1367(b)(2)(A). 

13 Such as a gift, where, under IRC §1015(a), 
a donee has one basis for gain and another for 
losses. 

14 There are essentially two post termination 
periods, depending on whether the transaction 
was voluntary or involuntary. If voluntary, IRC 
§1377(b)(1)() provides for the later of a one- 
year period or the due date (including exten- 
sions) for the S corp. tax return for the last 
year it qualified as a S corp. If involuntary, 
IRC §1367(b)(1)(B) provides for a 120-day 
period from the date it is determined (as defined 
in IRC §1367(b)(2)) that the corporation had 
ceased to qualify as an S corp. 

'SIRC §1366(d)(3)(B) provides that losses 
deductible during the post termination period 
cannot exceed the shareholder’s basis in stock, 
determined at the close of the last day of the 
applicable post termination period. 

16 See Lorence L. Bravenec, entitled Subchap- 
ter S Corporations and Shareholders under 
the At Risk Rules of Section 465, 36 Tax 
LAwyYER, fall 1982, pp. 93-122. 

'7 “PTT” means the following types of income: 
royalties, rents, dividends, interest, annuities, 
and sale or exchange of stock and securities, 
not including interest on any obligation acquired 
in the ordinary course of the corporation’s trade 
or business from inventory, or receipts derived 
directly from the active conduct of a qualified 
lending or finance business. 

18 IRC §1368(e)(3) permits, with the consent 
of all affected shareholders, an election to have 
distributions treated as out of AE&P rather 
than AAA. The election may be useful to purge 
AE&P from a corporation in several circum- 
stances, such as: (1) Small amount of AE&P 
and it is desirable to avoid the PII limitations 
which are applicable to an S corp. with any 
AE&P; (2) net operating loss carry-forwards 
available at the shareholder level, particularly 
if expiring, to use to offset the effect of dividend 
income; and (3) low current individual mar- 
ginal tax rates with probable increases in the 
marginal tax rate in the future. 

19 IRC §1375(d) 

20 IRC §1362(d)(3). 

21 IRC §1375. 
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General Practice 


Secured Transactions Florida Statutes 
Chapter 679 Filing Chart 


by Jarret C. Oeltjen 


This chart is intended to be of assistance 
in perfecting a security interest in any type 
of personal property. The chart is not lim- 
ited to types of collateral covered by Ch. 
679, but includes some which are wholly 
or partially excluded due to federal regu- 
latory preemption, express UCC exclu- 
sion, or real property characteristics. All 
section references are to the Florida Stat- 
utes Annotated unless otherwise noted. 


Where to File 

Section 679.401(2) is of particular im- 
portance. This section provides that an 
otherwise proper, good faith filing, 
even though filed in the wrong place or 
in an insufficient number of places is valid 
as to any collateral for which the filing 
properly complied. The filing is also 
effective against any person with knowl- 
edge of the security agreement covered 
by the filing. 

“Central filing” refers to filing with the 
Department of State. The address for mail- 
ing or delivery of such filing is Depart- 
ment of State, The Capitol, Tallahassee, 
Florida 32301. 

“Local filing” varies with types of col- 
lateral. For farm products and other farm- 
related collateral (equipment, accounts, 
general intangibles), §679.401(1)(a) defines 
local filing to take place: 

1. In the office of the clerk of the circuit 
court in the county of the debtor’s place of 
business if he has one, in the county of his 
chief executive office if he has more than one 
place of business; otherwise in the county of 
his residence; or 

2. If the debtor is not a resident of this state, 
in the office of the clerk of the circuit court in 
the county where the collateral is located. 

For crops, the above requirements for 
farm-related collateral must be met and, 
in addition, §679.401(1)(a)(3) requires that 
filing take place in the clerk’s office of the 
county where the crops are growing or to 
be grown. 

For standing timber, minerals yet to 


be extracted, mineral-related accounts, or 
goods which are to become fixtures, local 
filing refers to the office where a mortgage 
on the real estate would be filed. 


Fees 
The Department of State publishes a 
complex list of filing fees at Fla. Admin. 


Code Rule 1C-6.08 (1982); reprinted at 
F.S.A. UCC Forms vol. 2 Form 9:3000. 


Forms 

Forms are available for most filings. 
See F.S.A. UCC Forms vol. 2 Forms 
9:3000-9:3 100 (West 1982 & Supp. 1985). 


Type of Collateral 

Consumer goods (except fix- 
tures,motor vehicles, motor- 
boats, aircraft) 

Consumer goods—Purchase 
money security interest? (except 
fixtures, motor vehicles, motor- 
boats, aircraft) 

Equipment (except fixtures, 
motor vehicles, motorboats, 


aircraft) 


Farm equipment 


Railroad equipment 


Farm products 


Crops 
Accounts 


Farm accounts 


Assignment of less than signif- 
icant part of accounts 


Assignment for the benefit of all 
creditors of transferor 


Methods of Perfection 
Central Filing: §679.401(1)(c) 
Possession: §679.305 


Automatic: §679.302(1)(d)! 
Central Filing: §679.401(1)(c) 
Possession: §679.305 


Central Filing: §679.401(1)(c) 
Possession: 679.305 


Local Filing: §679.401(1)(a) 
Possession: §679.305 

Filing with Interstate Commerce 
Commission: 49 U.S.C. §113033>4 
Possession: §679.305 


Local Filing: §679.401(1)(a) 5 
Possession: §679.305 


Local Filing: §679.401(1)(a)(3)° 
Central Filing: §679.401(1)(c) 
Local Filing: §679.401(1)(a) 


Automatic: §679.302(1)(e)® 


Automatic: §679.302(1)(g) 


Continued on next page 
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Did You Know 
That Last Year’s 
US. Savings 
Bonds 
Average Rate 
Exceeded 9%? 


Many Americans are surprised 


when they hear all that U.S. Savings 


Bonds have to offer. Today’s Bonds 
give you market-based interest 
rates—like the money markets—plus 


a ———— return. So you can earn 
a lot 


more than the guaranteed 
minimum rate of 742 
To earn the higher rates, just hold 
your Bonds five years or longer. 
What’s more, Bonds give you 
big tax advantages, cost as little as 
$25 and are easy to buy. You can 
purchase them at most banks and 
savings and loans, or through the 
Payroll Savings Plan. 
For more surprising news, call 
toll-free 1-800-US BONDS. 


US. SAVINGS BONDS 
Paying Better Than Ever ~~ 


%, but never less! 


Type of Collateral 


Motor vehicles 


Mobile homes 


Trucks and buses (carriers) 


Motorboats 


Boats, nonmotor 


Ships 


Aircraft 


Standing timber, minerals yet to 
be extracted 


Fixtures or goods which are to 
become fixtures 


Inventory 


Accessions 


Goods in the possession of bailee 
for which a negotiable document 
has not been issued 


Goods in possession of bailee for 
which a negotiable document 
has been issued 


Negotiable documents 


Instruments 


Money 


Methods of Perfection 


Filing with Department of Highway 
Safety and Motor Vehicles: §319.277 


Filing with Department of Highway 
Safety and Motor Vehicles: §319.278 


Perfection appropriate for motor 
vehicles: 49 U.S.C. §113049 


Filing with Department of Natural 
Resources: §328.15 !° 


Perfection appropriate for particular 
good classification (consumer goods, 
equipment, inventory, etc.) !! 
Possession: §679.305 


Filing with office of the collector of 
customs of the ship’s port of 
documentation: 46 U.S.C. §921 3>!2 


Filing with Federal Aviation 
Administration: §329.0; 49 U.S.C. 
§14033>13 

Possession: §679.305 


Local Filing: §679.401(1)(b) '4 
Local Filing: §679.401(1)(b) !5 


Central Filing: §679.401(1)(c) 


Filing appropriate for type of goods to 
which affixed: §679.314 
Possession: §679.305 


Issuance of document in name of 
secured party, notification to bailee of 
secured party’s interest, filing appro- 
priate for type of goods involved: 
§679.304(3) 


Perfection appropriate for negotiable 
documents !8 


Central Filing: §679.304(1); !8 
§679.401(1)(c) 

Possession: §679.305 

Automatic for 21 days: §679.304(4), 
(5) 17 


Possession: §679.304(1) 
Automatic for 21 days: §679.304(4), 
(5) 17 


Possession: §679.304(1) 


Market-based rates apply to Bonds purchased on and after 
11/1/82 and held at least five years. Bonds purchased before 
11/1/82 earn market-based rates when held beyond 10/31/87. 
Bonds held less than five years earn lower rates. 


General intangibles Central Filing: §679.401(1)(c) 
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Type of Collateral 
29. Farm general intangibles 


30. Chattel paper 


After-acquired property 


Letters of credit 

Consignment of goods for sale 
Property of transmitting utility 
(including fixtures) 


Security interest of collecting 
bank in collection item 


Security interest arising under 
Article 2 


Assignment of a beneficial 
interest in a trust 


Assignment of a beneficial 
interest in a decedent’s estate 


Proceeds 


Copyrights and assignments 
thereof 


Patents and assignments thereof 


Trademarks and assignments 
thereof 


Tenants’ rights in leaseholds 


44. Real estate mortgages and leases 


Methods of Perfection 

Local Filing: §679.401(1)(a) 
Central Filing: §679.304(1); 2°>2! 
§679.401(1)(c) 

Possession: §679.305 
Automatic: §679.204 22 
Possession: §679.305 


Central Filing: §679.408; 23 
§679.401(1)(c) 


Central Filing: §679.401(5) 


Possession §679.302(1)(f); §674.208 


Possession: §679.302(1)(f); §679.113 


Central Filing: §679.401(1)(c) 4 


Automatic: §679.302(1)(c) 4 


Automatic for 10 days: §679.306(3) 25 


Filing with Copyright Office: 17 
U.S.C. §205 3>26 


Filing with Patent and Trademark 
Office: 35 U.S.C. §261 3>27 


Filing with Patent and Trademark 
Office: 15 U.S.C. §10603>28 


Central Filing: §679.401(1)(c) 


Filing appropriate for real estate 3° 


BJ 


! By filing, however, the secured party would 
have priority over subsequent consumer pur- 
chasers of the consumer goods, §679.307(2), and 
also would eliminate any requirement of having 
to prove that the security interest is in fact a 
purchase money security interest under 
§679.107. 

2 A purchase money security interest in col- 
lateral other than inventory has priority over 
a conflicting security interest in the same collat- 
eral or proceeds subject to the provisions of 
§§679.312(4), (5). 

For purchase money security interests in 
inventory, see footnote 16. 

3 Art. 9 filing is neither required nor effective 
to perfect the security interest, §679.302(3)(a). 
Other provisions of Ch. 679 do not apply to 


the extent the federal statute is substantive; i.e., 
“to the extent that such statute governs the 
rights of parties to and third parties affected 
by transactions in particular types of property.” 
§679.104(1). 

4 Filing is with the Secretary of the Commis- 
sion, Interstate Commerce Commission, Wash- 
ington, D.C. 20423. Information is available 
at this address or by telephone at (202) 275- 
7428. 

5The Florida Legislature is currently con- 
sidering changing the place of filing for farm 
products by requiring that such security interests 
be filed centrally. This change may be made to 
mesh Florida’s filing rules with the requirements 
of the Federal Food Security Act of 1985, P.L. 
99-198. 


Under the existing statutes, if the collateral is 
crops, in addition to filing in the county of the 
debtor’s place of business or residence, a filing 
must be made in the county where the crops are 
growing or to be grown. 

6“At the time of taking an assignment no 
assignee can know that [the] assignment, to- 
gether with others which may be made to him 
in the future, will not result in the ‘transfer of a 
significant part’ of the assignor’s receivables; 
certainly no sane assignee will take the risk 
that he could convince a judge, jury or referee 
of this own insignificance. All right-minded 
assignees will, therefore, file.” 1 GiLMORE, 
SECURITY INTERESTS IN PERSONAL PROPERTY 
s. 19.6 (1965). 

7 Ch. 679 filing is not necessary or effective 
unless the collateral is inventory of an automo- 
bile or boat dealer and secures a debt created 
by the dealer, §679.302(3)(b). See In re McKeon, 
7 B.R. 10(N.D. Fla. 1980). 

See also F.S.A. Chs. 319 and 328. 

Perfection for a motor vehicle is effective 
when: 

“1. A sworn notice of lien is filed with the 
Director of the Division of Motor Vehicles, 
Department of Highway Safety and Motor 
Vehicles, Neil Kirkman Building, Apalachee 
Parkway, Tallahassee, Florida 32304, or with 
the county tax collector (when no certificate 
of title has been issued); and 

“2. The Department notes the lien upon the 
certificate or title.” 

The notice of lien must include the date of 
lien, names and addresses of the registered 
owner and the lienholder, and a description 
of the motor vehicle, showing the make, type, 
and vehicle identification number. A notice of 
lien form (DHSMV-V-139.3) can be obtained 
from the department at the above address. 
Related forms are indexed at FLA. ADMIN. 
RULE 15-1.16 (1985). 

Possession is clearly insufficient perfection. 
In re Mullen, 4 B.R. 748 (M.D. Fla. 1980). It 
appears that perfection is effective at the time 
of filing with the department or the county tax 
collector. In re Kaufman, 41 B.R. 972 (S.D. 
Fla. 1984). But see Bank of Hawthorne v. 
Shepherd, 330 So.2d 75 (Fla. Ist D.C.A. 1976) 
(perfection not effective until lien actually 
appeared on face of title; current §319.27 has 
negated this ruling). 

8 Security interests in mobile homes are per- 
fected at the address provided in footnote 7 
for motor vehicles, in exactly the same fashion. 
Perfection under Ch. 679 is not necessary to 
preserve priority in the event the mobile home 
later becomes a fixture. Barnett Bank of Clear- 
water v. Rompon, 377 So.2d 981 (Fla. 2d 
D.C.A. 1979). 


949 U.S.C. §11304 (1985) provides that 
security interests in carrier motor vehicles (as 
defined therein) are perfected “in all jurisdictions 
against all general, and subsequent lien, cred- 
itors of, and all persons taking a motor vehicle 
by sale (or taking or retaining a security interest 
in a motor vehicle) from, that carrier when” 
the secured party’s lien is properly perfected 
in the state issuing the certificate of title or 
under the law of the state where the debtor 
has its principal place of business. 

10 For motorboats (defined in §327.02 as “any 
vessel which is propelled or powered by machin- 
ery and which is used or capable of being used 
as a means of transportation on water”), filing 
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32. 
34, 
35; 
40. 


with the Department of Natural Resources must 
include: 

“1) a sworn notice of lien which contains 
the names and addresses of the registered owner 
and the lienholder, date and amount of lien, 
and a description of the motorboat including 
make, type, motor and serial number; and 

“2) the official certificate of title, which the 
Department will then send, after noting of the 
lien upon its face, to the lienholder.” 

A boat lien notice form (DNR-10-T-4) is avail- 
able from the Department of Natural Resources, 
Division of Law Enforcement, Crown Build- 
ing-202 Blount Street, Tallahassee, Florida 


32304. This is also the address to which filings 
are to be submitted. The filing fee is $1. Related 
forms are indexed at FLA. ADMIN. CODE RULE 
16-7.02 (Supp. 1984). 

Possession of the certificate of title by the 
lienholder is clearly insufficient for perfection. 
In re Simonelli, 33 B.R. 777 (M.D. Fla. 1983). 

‘Ordinarily, boats are consumer goods. 
Chemical Bank v. Miller Yacht Sales, 413 A.2d 
619, 623 (N.J. Super. Ct. App. Div. 1980); 
McGehee v. Exchange Bank & Trust Co., 23 
UCC Rep. 316 (Tex. Civ. App. 1978). 

12 Recordation requirements for ships are 
quite complex. To effect such filing, consult 


ably priced, too. 


The Phone Company 
For Your Car. 


We've put more phones in more cars than anyone 
in the Southeast See, our car phone isn’t complicated 
or scary. It’s just a phone. With the features and service 
you're used to getting with your home phone. Afford- 


So, call BellSouth Mobility today for full details. 1-800- 
351-3355. Because all the way from Jupiter to Florida 
City, we really are the phone company for your car. 


BellSouth Mobility 


A BELLSOUTH Company 


©1986 BellSouth Mobility 
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46 C.F.R. §§67.29-67.43 (1985). Filing fees are 
20 cents per 100 pages for the original instru- 
ment and the first 10 certified copies thereof 
($1 minimum charge). For additional certified 
copies, $1 each. 46 C.F.R. 67.43-13 (1985). 

See also Johnson, Financing of Ships, in 
SECURED FINANCING FOR THE TRANSPORTATION 
INDusTRY 1980 (Practising Law Institute 1980). 

13 The perfection of security interests in air- 
craft is quite complex; secured parties should 
consult 14 C.F.R. §§49.1-49.55 (1985) prior to 
attempting to perfect such an interest. Gener- 
ally, for recording, the conveyance must describe 
the aircraft by make and model, manufacturer’s 
serial number, and United States registration 
number, or other detail that makes identifica- 
tion possible, and be an original or certified 
copy. 

14 C.F.R. §49.17(a) (1985) and 49 U.S.C. 
§1301 define “conveyance” to include “a bill 
of sale, contract of conditional sale, mortgage, 
assignment of mortgage, or other instrument 
affecting title to, or interest in, property.” 

14 C.F.R. §49.11 (1985) provides the address: 

“To be eligible for recording, a conveyance 
must be mailed to the FAA Aircraft Registry, 
Department of Transportation, Post Office Box 
25504, Oklahoma City, Oklahoma 73125, or 
delivered to the Registry at 6400 South 
MacArthur Boulevard, Oklahoma City, Okla- 
homa.” 

A recommended form for a security agree- 
ment for an aircraft installment sale is provided 
at F.S.A. UCC Forms vol. 2, Form 9:1688 
(West 1982). 


'4 A security interest in proceeds other than 
cash probably would require a refiling to per- 
fect a security interest in the timber after it 
was severed, since the timber filing would not 
be the proper place for the type of collateral 
likely to constitute proceeds. As a practical 
matter, a holder of a security interest in stand- 
ing timber may wish to double file. 


'S Whether particular goods become fixtures 
when affixed to real estate is a question gov- 
erned by state law other than the Uniform Com- 
mercial Code. Any holder of a security interest 
in personal property with even a remote ques- 
tion as to whether the property is a fixture should 
file in both (1) the local office for recording 
interests in real estate and (2) the proper place 
for the alternative classification of the collat- 
eral (central if consumer goods or nonfarm equip- 
ment, local if farm equipment, etc.). 

'6 A perfected purchase money security inter- 
est in inventory has priority over a conflicting 
interest in the same inventory and in identifiable 
cash proceeds subject to the provisions of 
§679.312(3). 

Section 679.306(3) governing proceeds (see 
footnote 25) is of particular significance to 
inventory financers, especially if the borrower 
engages in interstate operations. Since a major 
form of proceeds from the sale of inventory is 
accounts, §679.306(3) operates continuously to 
perfect a security interest in the accounts with- 
out any further filing so long as the debtor is 
“located”’ in this state (as defined by 
§679.103(3)(d)). If the debtor is not located in 
this state, the law of the jurisdiction where the 
debtor is located governs perfection of a security 
interest in accounts. Therefore, when dealing 
with accounts as proceeds of inventory in which 
the creditor has a security interest, the cred- 
itor’s security interest in such accounts will 


| 

OTE 


become unperfected after 10 days unless the 
creditor also files in the state where the debtor 
is “located,” if this is different from the state 
where the inventory is located. 

A secured party who files as to inventory 
before another files as to accounts will take 
priority as to those accounts that are proceeds 
of the inventory. See §679.312(6). However, this 
continuous perfection will terminate after 10 
days unless the provisions of §679.306(3) are 
met. 

17 The holder of a perfected security interest 
in instruments, negotiable documents, or goods 
in possession of a bailee for which a negotiable 
document has not been issued may make the 
collateral available to the debtor for purposes 
preliminary to the sale, exchange, or transfer 
of the collateral, without losing perfection, for 
a period of 21 days, §679.304(5). 

18 One must be careful to file as to the 
negotiable document itself rather than the goods 
represented by it. See §679.304(2). Although 
filing will technically perfect an interest in the 
negotiable document, as a practical considera- 
tion, possession of the document is necessary 
because of §679.309, which provides that hold- 
ers of duly negotiated documents of title 
(§677.501) take priority over perfected security 
interests in such collateral. 

'9 Except in three very specific circumstances, 
security interests in instruments must be per- 
fected by possession. The exceptions are: tem- 
porary possession by the debtor for limited 
purposes (§679.304(5); see footnote 17); the auto- 
matic 21-day period provided by §679.304(4); 
and filing, but only if the instrument is part 
of chattel paper. Even given these exceptions, 
possession is the favored form of perfection. 
See footnote 20. 

20 Neither filing nor temporary perfection will 
protect holders of security interests in chattel 
paper or instruments against purchasers who 
take possession in the ordinary course of busi- 
ness and without knowledge of the security inter- 
est, §679.308(1). Also, §679.309 provides that 
holders in due course of negotiable instruments 
(§673.302) and bona fide purchasers of securities 
(§678.301) take priority over perfected security 
interests in such collateral. Hence, possession is 
the only sure means of continuous perfection 
with priority. 

21 If a security interest in chattel paper is 
perfected by filing, one can avoid §679.308(1) 
by giving notice to all purchasers by writing 
across the face of the chattel paper “subject 
to a security interest in favor of....” See 
§679.308, Comment 3. 

22 As long as the security agreement clearly 
expresses a security interest in after-acquired 
property of a certain type (the financing state- 
ment should but need not do so), subsequent 
acquisitions of such property are automatically 
perfected without additional filing or amend- 
ment, §679.402, Comment 2. If the after- 
acquired property is consumer goods other 
than accessions, the after-acquired property 
clause is ineffective unless the debtor obtains 
rights in the goods within 10 days, §679.204(2). 

For after-acquired inventory, see footnote 16. 

For future advances, see §679.312(7). 

23 If the consignment is a “true” consignment, 
it is governed by the provisions of §672.326. 
That section protects consignors from creditors 
of consignees if the consignor has given public 
notice of his interest. The most efficient form 
of public notice is by filing under Ch. 679 and 


such filing will not redefine the consignment 
as a secured transaction, §679.408. Also, should 
the consignment later be deemed to have actu- 
ally been made for security, the secured party 
will be protected if he has perfected by filing, 
§679.408. Hence, in either event, a consignor 
should file. 

24 Section 679.302(1)(c) differs from the Uni- 
form Commercial Code. The uniform provi- 
sion provides that Art. 9 filing requirements 
do not apply to either trusts or decedents’ 
estates. The Florida provision does not include 
trusts, so that presumably filing is still required. 
Central filing is appropriate because trusts are 
traditionally considered to be general intangi- 
bles. See In re Cowsert, 14 B.R. 335, 32 UCC 
Rep. 949 (S.D. Fla. 1981). 

25 Section 679.306(3) provides that a security 
interest in proceeds is continuously perfected 
if the original collateral was perfected, but 
becomes unperfected 10 days after receipt of 
the proceeds by the debtor unless: 

“(a) A filed financing statement covers the 
original collateral and the proceeds are collat- 
eral in which a security interest may be per- 
fected by central filing in this state, or if the 
proceeds are acquired with cash proceeds, the 
description of the collateral in the original financ- 
ing statement indicates the type of property 
constituting the proceeds; or 

“(b) A filed financing statement covers the 
original collateral and the proceeds are identifi- 
able cash proceeds; or 

“(c) The security interest in the proceeds is 
perfected before the expiration of the 10-day 
period.” 

26 See 37 C.F.R. §§201.01-201.6 (1985). Infor- 
mation is available from the Register of Copy- 
rights, Library of Congress, Washington, D.C. 
20559. A statutory filing fee of $10 for the first 
six pages and 50 cents for each subsequent 
page is required by 17 U.S.C. §708(a)(4) for 
filings regarding one title. Additional titles are 
50 cents each. 

27 See 37 C.F.R. §§1.331-1.335 (1985). Informa- 
tion is available from the Commissioner of 
Patents and Trademarks, Washington, D.C. 
20231. The filed instrument should identify the 
patent by number, date, name of inventor, and 
title of invention. A filing fee of $20 for the 
first patent and $5 for each additional patent 
covered by the assignment is required by 37 
C.F.R. §1.21(h) (1985). It is also suggested that 
a certificate of mailing (see 37 C.F.R. §1.8 
(1985)) be included. A recommended certificate 
of mailing form may be found at 37 C.F.R. §4.23 
(1985). 

28 37 C.F.R. §4.22 (1985) provides a form 
for recording an assignment of a trademark, 
which should be sent to the Commissioner of 
Patents and Trademarks, Washington, D.C. 
20231. It is also suggested that a certificate of 
mailing (see 37 C.F.R. §1.8 (1985)) be included. 
A recommended certificate of mailing form may 
be found at 37 C.F.R. §4.23 (1985). 

29 A tenant’s interest in a leasehold is per- 
sonal property. See Air Florida System, Inc. 
v. Transworld Airlines, Inc., 48 B.R. 437 (S.D. 
Fla. 1985). 

30Florida law is sparse but clear that when 
mortgages and notes securing real property are 
used as security for debt, Ch. 679 does not 
apply. Rucker v. State Exchange Bank, 355 
So.2d 171 (Fla. Ist D.C.A. 1978). While some 
scholars and at least one other court has agreed, 
the Rucker position appears to be the minority 


rule and has been expressly rejected elsewhere. 
See, e.g., In re Staff Mortgage & Investment 
Corp., 625 F.2d 281 (9th Cir. 1980); J. WHITE 
% R. SUMMERS, THE UNIFORM COMMERCIAL 
Cx E 890-91 (West 1980). Since Rucker is only 
an appellate level decision, and since §679.102(3) 
appears to permit the contrary interpretation 
that has resulted elsewhere, one might be wise 
to double file in the event other Florida courts 
do not follow Rucker. 


Jarret C. Oeltjen, a professor at 
Florida State University College of 
Law, is a 1968 graduate of the Uni- 
versity of Nebraska College of Law. 
He is a member of the Florida and 
Nebraska bars and author/editor of 
the Florida Statutes Annotated Uni- 
form Commercial Code Forms (re- 
vised edition). 

Professor Oeltjen gratefully ac- 
knowledges the assistance of Anthony 
A. B. Dogali, a 1986 graduate of. 
Florida State University College of 
Law, in the preparation of this chart. 

He writes this column on behalf 
of the General Practice Section, 
George O. Wilson III, chairman, and 
May Cain, editor. 
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